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|. EXECUTIVE SUMMARY

On January 4, 2016, Secretary Jeh Johnson of the U.S. Department of Homeland Security announced a
large-scale series of immigration raids, mostly targeting Central American families from El Salvador,
Guatemala, and Honduras. These immigration raids triggered widespread outrage as they primarily
targeted families who fled extreme violence, many with valid claims for humanitarian relief that had
been truncated by various Administration policies such as expedited court processing and family
detention. In addition to demanding the end of these immigration raids, 40 national Latino civil rights
groups, 146 House Democrats, the Congressional Hispanic Caucus, Senator Bernie Sanders, and other
prominent figures and groups implored the Administration to designate El Salvador, Guatemala, and
Honduras for Temporary Protected Status.

Temporary Protected Status is a temporary, humanitarian form of immigration relief that provides
employment authorization and short-term protection from deportation for immigrants who cannot be
safely returned to their home countries. While many have called for the expansion of Temporary
Protected Status for El Salvador, Guatemala, and Honduras—the Northern Triangle Central American
countries—few have closely examined the legal basis for such extension and likely impact.
Consequently, this report outlines the legal and factual grounds for future designations of Temporary
Protected Status and estimates how many individuals could potentially benefit. Among the report’s
findings:

= According to a comprehensive study conducted by social scientist Elizabeth Kennedy at San
Diego State University, between January 2014 and September 2015, at least 83 nationals
deported to El Salvador, Honduras, and Guatemala were reported to have been subsequently
murdered, with 45 murders in El Salvador, 35 in Honduras, and three in Guatemala. The
overwhelming majority of these murders occurred within a year of deportation. Moreover, the
rate of these types of murders has dramatically increased in the last two years.

*=  While various civil wars within the Northern Triangle countries ended in the last few decades,
these armed conflicts functionally continue with criminal gangs and government actors
replacing previous warring factions. Consequently, El Salvador, Guatemala, and Honduras have
the highest murder rates in the world, with El Salvador at 104 out of 100,000 people, Guatemala
at 36 out of 100,000 people, and Honduras at 61 out of 100,000 people.

= Based on the individualized conditions within each country, the Administration has the legal
authority to designate El Salvador, Guatemala, and Honduras for Temporary Protected Status
because of the existence of “extraordinary and temporary conditions” and de facto “armed
conflicts.” Independent of these grounds, the Administration may also designate and
redesignate these countries for Temporary Protected Status based on various natural disasters.

= Temporary Protected Status is explicitly authorized by Congress and contains express provisions
limiting judicial review. Therefore, Temporary Protected Status is likely to withstand legal
challenges as it represents a lawful and constitutional exercise of executive authority. As former
congressman Bruce Morrison, former chairman of the House Immigration Subcommittee and
House author of the Immigration Act of 1990, which established TPS, stated, “The southwest
border children crisis should have been addressed with a more creative use of TPS.”
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= By analyzing current and historical data from the Pew Research Center and official U.S.
Department of Homeland Security statistics, this report makes the following findings:

O Designation of Temporary Protected Status for El Salvador, Guatemala, and Honduras
would make approximately 1.2 million (1,226,044) additional individuals potentially
eligible for Temporary Protected Status, though only 757,422 (62%) would ultimately
obtain this status because of various eligibility criteria and application requirements.
Furthermore, unless subsequent designations or re-designation occur, future arrivals
from these countries would not be eligible to apply for Temporary Protected Status.

O There are currently 204,000 Salvadorans who currently hold Temporary Protected
Status. A re-designation of Temporary Protected Status for El Salvador would make
approximately 445,785 additional Salvadorans potentially eligible for Temporary
Protected Status, though only 258,555 (58%) would ultimately obtain this status.

O There are no Guatemalans who currently hold Temporary Protected Status. Designation
of Temporary Protected Status for Guatemalans would make approximately 507,694
Guatemalans eligible for Temporary Protected Status, though only 294,463 (58%) would
ultimately obtain this status.

O There are currently 61,000 Hondurans who currently hold Temporary Protected Status.
A re-designation of Temporary Protected Status for Honduras would make
approximately 272,565 additional Hondurans eligible for Temporary Protected Status,
though only 204,424 (75%) would ultimately obtain this status.
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Il. INTRODUCTION

During the summer of 2014, the United States
experienced an unprecedented number of
refugees, including large numbers of women and
children, fleeing extreme violence in El Salvador,
Guatemala, and Honduras." In many cases,
families intentionally turned themselves over to
U.S. Customs and Border Patrol (CBP) seeking to
apply for asylum and other forms of humanitarian
relief.? Troublingly, in response to the refugee
crisis, the Obama Administration enacted a multi-
prong strategy across federal agencies to
discourage additional Central American refugees
from fleeing to the United States.

The most damaging of these measures included
expedited court processing and the resumption of
family detention. The Administration directed the
Executive Office for Immigration Review (EOIR) to
prioritize families and unaccompanied children in
court processing using so-called “rocket
dockets.”?> The expedited nature of the
procedures meant that many families were
unable to retain counsel, learn about their legal
rights, or comprehend the nature of the
proceedings against them. Concurrently, the
Administration resumed the practice of family
detention, a practice that, for the most part, had
ceased in 2009.% In many cases, these new family
detention centers made it substantially difficult
for families to obtain and regularly communicate
with counsel, both because of facility policies and
isolated location of these facilities.

In January of 2016, Secretary Johnson announced
a series of immigration raids targeting Central
American families with final orders of removal,
regardless of whether they received effective
assistance of counsel.® These raids were
precipitated by the rising number of additional
migrants arriving to the United States in fall of
2016 and as a continuation of the
Administration’s strategy to further discourage
individuals fleeing violence to flee to the United
States. Detaining at least 121 individuals, mostly
families,” the immigration raids quickly triggered

outrage from NGOs, politicians, and community
members.?

Instead of raids, the Administration has a
valuable—and so far underused—executive tool
to provide relief to these Central American
families: Temporary Protected Status or TPS.” TPS
is a form temporary immigration relief that
provides employment  authorization and
protection from deportation for individuals who
cannot be safely returned to their home
countries. TPS does not provide a path to lawful
permanent resident status, citizenship, or most
benefits associated with permanent status.™
Currently, Guinea, Haiti, Liberia, Nepal, Nicaragua,
Sierra Leone, Somali, Sudan, South Sudan, Syria,
and Yemen have been designated or re-
designated for TPS.™* El Salvador and Honduras
have TPS but only for individuals who entered
before 2001 and 1999, respectively.”” The
Secretary of U.S. Department of Homeland
Security (DHS) has the legal authority to designate
a country for TPS when that country experiences
natural or man-made conditions that would
threaten the return of that country’s nationals.”
In the case of the Northern Triangle countries,
those conditions are easily met. And while the
Administration has creatively employed deferred
action to provide relief for millions of
undocumented immigrants,™ it has not heavily
relied on TPS when fully exercising its executive
authority. While TPS is not a panacea for the
Central American humanitarian crisis, it
represents a sorely needed down payment for
additional executive action to comprehensively
address the crisis.

Notably, the statutory foundation for TPS strongly
indicates that it is even stronger legally than other
forms of executive action as TPS is based in
explicit congressional authorization, instead of
the Executive’s historical use of prosecutorial
discretion. TPS, as an exercise of executive
authority, also provides significant latitude to the
Secretary because Congress itself exempted TPS
designations from most legal challenges.
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Moreover, the statute provides the Secretary
substantial discretion in determining when the
requisite conditions exist in these countries.*®
Thus, the largest obstacle preventing the
expansion of TPS to the Northern Triangle
countries is as not legal, but political.

Based on Pew Research Center (Pew) and official
DHS data, this report estimates that expansion of

TPS for the Northern Triangle countries would
make approximately 1.2 million (1,226,044)
individuals eligible for TPS, though only 62% or
757,442 would successfully obtain TPS. Of these
individuals, 258,555 (34%) would be from El
Salvador, 294,462 (39%) would be from
Guatemala, and 204,423 (27%) would be from
Honduras. For the report’'s complete
methodology, see Part V.A. Methodology.

COUNTRY. CURRENT: CURRENT TPS CURRENT ELIGIBLE FOR OBTAIN TPS TOTAL FUTURE
UNDOCUMENTED HOLDERS DACA TPS UNDER UNDER TPS HOLDERS
POPULATION HOLDERS EXPANSION EXPANSION
EL SALVADOR 675,000 204,000 25,215 445,785 258,555 462,555
GUATEMALA 525,000 0 17,306 507,694 294,463 294,463
HONDURAS 350,000 61,000 16,435 272,565 204,424 265,424
ToTAL 1,550,000 265,000 58,956 1,226,044 757,442 1,022,442

Notes: The above chart represents the findings of this report. Current Undocumented Population refers to the existing undocumented
population. Current TPS Holders refers to the number of individuals who currently hold TPS. Current DACA Holders refers to individuals who
currently hold Deferred Action for Childhood Arrivals (DACA). Eligible for TPS Under Expansion refers to individuals who would be potentially
eligible under a future TPS expansion. Obtain TPS Under Expansion refers to individuals who would successfully obtain TPS under a future

expansion. Total Future TPS Holders refers to the total future TPS population, e.g. both current and future TPS holders.

I1l. TEMPORARY PROTECTED STATUS

resident

status,

citizenship,

any other

BACKGROUND

Established by Congress through the Immigration
Act of 1990," Temporary Protected Status is a
temporary, renewable, and statutorily authorized
immigration status that provides employment
authorization and protection from deportation for
immigrants  from countries  experiencing
temporary environmental, armed conflict, or
extraordinary conditions.” Federal law specifically
directs that the Secretary “shall not remove” an
immigrant with a valid grant of TPS." Similarly,
federal law® authorizes the Secretary to issue
employment authorization for TPS recipients.?
TPS does not provide a path to lawful permanent

permanent immigration status.”

Federal law authorizes the Secretary” to

designate a foreign country for TPS in three

scenarios:**

1.The Secretary finds that there is “an ongoing
armed conflict” and, as a result of that conflict,
deporting immigrants to that country would
“pose a serious threat to their personal
safety;””

2.The Secretary determines that there is an
“earthquake, flood, drought, epidemic, or other
environmental disaster” that leads to a
substantial, but temporary, disruption; the
foreign country is unable to adequately handle
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the return of their nationals; and the foreign
country officially requests TPS;* or

3.The Secretary finds that there are
“extraordinary and temporary conditions” in
the foreign country that prevents immigrants

from returning to the foreign country “in
safety.””’

Notably, all three grounds provide substantial
discretion to the Secretary to determine when the
requisite conditions exist and whether they would
prevent immigrants from returning safely.
Designation lasts for a minimum of six months
and a maximum of 18 months.”® The Secretary
must review the conditions in the foreign state
and determine whether the conditions continue
to exist at least 60 days before the end of an
initial designation or re-designation.”” If the
Secretary concludes the conditions still exist, then
she may designate TPS for an additional six to 18
months. Notably, there is no specific provision
that limits the re-designation of TPS and, if the
Secretary continues to find the conditions still
exist, may re-designate a country indefinitely.

In terms of eligibility for TPS, the Secretary has
the authority to set two critical time periods: (a)
the date on which an individual must have been
“continuously physically present” in the United
States;*® and (b) the length of time an individual
must have “continuously resided” in the United
States.*! The “continuous physically present” date
usually constitutes the designation date or a date
shortly before and therefore requires that
individuals be physically present within the United
States at the time designation is made.*” The
“continuously resided” requirement usually
requires individuals to remain in the country
(absent minor exceptions) after designation
occurs.>

IV. FACTUAL GROUNDS FOR TPS
EXPANSION

As previously noted, the Secretary has substantial
latitude in designating and re-designating
countries for TPS. Where the Secretary previously

designated a country for TPS, he may re-designate
the country on those original grounds and update
both the “continuously physically present” and
“continuously resided” dates to the date of the
most recent designation. For example, the
Secretary designated El Salvador on March 9,
2001 with a continuous presence date of March 9,
2001 and a continuously residing date of February
13, 2001.>* The Secretary has regularly extended
the designation since then, arguing that returning
Salvadoran nationals would risk their personal
safety.®

Yet, Salvadorans who entered the country after
February 13, 2001 are ineligible for TPS and
subject to deportation as the Secretary has not
updated the continuous physical presence and
continuous resided dates.*® The Secretary has the
legal authority to re-designate El Salvador on the
same grounds as the regular extension of original
designation. Alternatively, the Secretary could re-
designate a country based on a new, unrelated
ground. For example, as noted below, the
Secretary could re-designate El Salvador based on
the rampant gang-related violence that recently
precipitated a substantial humanitarian crisis.

In light of the above and existing TPS designations

for some of the Northern Triangle countries, the

Secretary has the authority to undertake the

following designations and re-designations:

» Re-designation of El Salvador based on the 2001
earthquakes and subsequent disasters;

» Re-designation of El Salvador based on gang-
related violence;

* Designation of Guatemala based on various
natural disasters;

* Designation of Guatemala based on gang-
related violence;

» Re-designation of Honduras based on Hurricane
Mitch and subsequent disasters; and

» Re-designation of Honduras based on gang-
related violence.

Designations based on various forms of violence
could either fall under the “extraordinary and
temporary conditions” or “armed conflict”
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provisions of the TPS statute. The Northern
Triangle countries experienced a significant influx
of firearms, with some studies estimating that up
to two million AK-47s entered the country as a
result of cold war between the United States and
Russia.>” The United States also provided a large
amount of weaponry to El Salvador and Honduras
in the 1980s and beginning of the 1990s to
support our nation’s various foreign policy goals.*
As a result of these and other factors, there are
approximately 2.8 million firearms circulating
through the Northern Triangle countries, the vast
majority of them illegal and unregistered.*® This
high number of illegal firearms is one of the
primary factors behind the surging homicide rates
in all three Northern Triangle countries, including
the murder of many returned immigrants.*°

Elizabeth Kennedy, a social scientist at San Diego
State University, conducted a systematic search of
local news articles from El Salvador, Guatemala,
and Honduras and contacted over 200
immigration attorneys in the United States to
identify cases of individuals who were deported
and subsequently murdered.** Consequently,
between January 2014 and September of 2015,
she found that at least 83 nationals deported to El
Salvador, Honduras, and Guatemala were
reported to have been subsequently murdered,
with 45 murders in El Salvador, 35 in Honduras,
and three in Guatemala.”” Disturbingly, the
overwhelming majority of murders occurred
within one year of deportation, some within 24
hours.”® Furthermore, while the study, to be
published by the American Immigration Council,
identified murders that occurred as far back as
2004, the vast majority of these cases occurred in
the past two vyears, indicating a recently
escalating murder rate for deported immigrants in
these three countries.*

A. ELSALVADOR

The Secretary has the legal authority to designate
El Salvador for TPS based on: (a) the 2001
earthquake and subsequent environmental
disasters; or (b) violence between criminal gangs
and the government.

Under 8 USC § 1245a(b)(B), the Secretary has the
legal authority to re-designate El Salvador for TPS
on the grounds of the 2001 earthquakes and
subsequent disasters. In 2001, the Bush
Administration designated El Salvador for TPS as a
result of multiple earthquakes.”” Subsequent
Administrations regularly extended TPS for El
Salvador, with the latest extension issued January
7, 2015. % Most recently, DHS premised extension
of TPS on the argument that Salvadorans present
in the country during 2001 can still not safely
return to El Salvador. ¥’ Specifically, DHS argued
that there “continues to be a substantial, but
temporary, disruption of living conditions in El
Salvador resulting from a series of earthquakes in
2001, and El Salvador remains unable,
temporarily, to handle adequately the return of
its nationals.””® DHS also cited subsequent
environmental disasters, including tropical
storms, earthquakes, and flooding.* Finally, DHS
also referenced infrastructure problems related
to these disasters, including lack of potable water,
dearth of housing, food insecurity, and
unemployment.®

DHS could re-designate TPS for El Salvador citing
these same grounds and update the continuous
physical presence and continuous residence dates
to the present day. By failing to do so, DHS
undercuts its own argument that it is not safe to
return Salvadoran nationals to their country. After
all, by extending TPS for those Salvadorans who
resided in the United States in 2001 but not for
those who entered afterwards, the Secretary is
implicitly arguing that it is “safe” for one group of
Salvadorans to return to their country but not
another—based solely on their date of entry into
the United States.

Under 8 USC § 1254a(b)(A) and (C), the Secretary
also has the legal authority to designate El
Salvador for TPS on the grounds of current gang-
and state-related violence under the “temporary
extraordinary conditions” or “armed conflict”
provisions. Violence in El Salvador has been
steadily climbing since a truce between the
nation’s two most prominent gangs ended in
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2014.°' Consequently, in 2015, El Salvador’s
murder rate skyrocketed to approximately 104
homicides for every 100,000 people, representing
a 70 percent increase from the prior year and the
highest homicide rate since the country’s civil war
in 1992.% Concurrently, state-sponsored violence,
mostly in the force of extrajudicial killings, also
contributes to the violence and chaos.™

There are at least 30,000 gang members in El
Salvador, with some estimates placing that
number at twice that amount.>® The number of
gang members rival the nation’s police force and
is divided among two rival gangs: Mara
Salvatrucha and the 18" Street gang.>® In addition
to the conflict between the two gangs, both gangs
are essentially at war with the nation’s police
force. This rampant violence has not only driven
refugees to the United States and neighboring
countries, but also made it incredibly dangerous
for individuals deported back to El Salvador. Since
January of 2014, at least 45 individuals who were
deported back to El Salvador were reported
murdered days or months after their return.”®
Consequently, while El Salvador’s civil war ended
in 1992, a new, informal armed conflict continues
to rage in its place.

B. GUATEMALA

The Secretary has the legal authority to designate
El Salvador for TPS based on: (a) various
environmental disasters; or (b) violence between
criminal gangs and the government.

Under 8 USC § 1245a(b)(B), the Secretary has the
legal authority to re-designate El Salvador for TPS
on the grounds of various environmental
disasters. Since 2010, Guatemala experienced a
series of serious natural disasters, including
volcanoes and tropical storms. In May of 2010,
the Pacaya Volcano erupted in Guatemala, forcing
1,600 to evacuate from nearby Guatemala City.>’
Two days later, tropical storm Agatha battered
the country, damaging homes, infrastructure,
crops, water supplies and compromising health
and food security.”® The storm killed at least 174
people, injured 154, and affected close to 400,000

Guatemalans.”® Moreover, 112,000 people
evacuated and 20,000 Guatemalans were
displaced from their homes.*® The storm caused
nearly one billion in damage and led to collateral
disasters such as flooding and sinkholes.®* Finally,
the storm destroyed thousands of hectares of
agricultural land in virtually every province.*
Predictably these  disasters  decapitalized
households and increased vulnerability to future
disasters, meaning Guatemalans will be less able
to cope with future disasters.”® The 2010 natural
disasters affected nearly 4% of the entire
population of Guatemala and cost the equivalent
of 25% of the Guatemala’s annual budget.®
Indeed, even U.S. lawmakers recognized the
extent of these environmental disasters and sent
a letter to DHS requesting TPS designation for
Guatemala, mirroring the Guatemalan
government’s previous request for TPS.%

Under the provisions of 8 USC § 1254a(b)(A) and
(C), the Secretary also has the legal authority to
designate Guatemala for TPS on the grounds of
current gang-related violence under the
“temporary extraordinary conditions” or “armed
conflict” provisions. Beginning in 1960 and ending
in 1996, Guatemala experienced a brutal civil war
that left over 200,000 individuals dead.®” While
officially over, the civil war effectively evolved
into a new type of armed conflict, with many of
the forces in the civil war, including police
officers, death squads, and counter-insurgency
forces, evolving into criminal organizations,
including gangs.®® Consequently, even the State
Department admits that Guatemala suffers from
violent crime as a result of “endemic poverty, an
abundance of weapons, a legacy of societal
violence, and weak law enforcement and judicial
systems” and rates Guatemala’s crime rate as
“critical.”® Moreover, Guatemala’s homicide rate
represents one of the highest in the entirety of
the Western Hemisphere, reporting
approximately 96 homicides per week or 36
murders for every 100,000 people.”’ The State
Department admits that “organized crime groups
and gangs pose a real, dangerous threat to local,
regional, and international interests.”’* There are

RELIEF NOT RAIDS: TEMPORARY PROTECTED STATUS FOR EL SALVADOR, GUATEMALA, AND HONDURAS 7

January 2016



IMMIGRANT LEGAL RESOURCE CENTER @

also reports of deported individuals being killed
upon their return to Guatemala.”

Disturbingly, violent crime is now even higher in
the country than it was during the country’s civil
war.” The violence in Guatemala towards women
is particularly worrisome, with “nearly 10 out of
every 100,000 women are killed.””* Indeed, the
killings of women in Guatemala have reached
epidemic levels, with the country ranking third in
terms of the murder of women worldwide.”
While Guatemala’s civil war is over, many of the
same strategies employed during the war, such as
“rape, torture and mutilation,” remain in use.”®

C. HONDURAS

The Secretary has the legal authority to designate
El Honduras for TPS based on: (a) Hurricane Mitch
and subsequent environmental disasters; or (b)
violence between criminal gangs and the
government.

Under 8 USC § 1245a(b)(B), the Secretary has the
legal authority to re-designate Honduras for TPS
based on the lasting impacts of Hurricane Mitch
and subsequent disasters. In 1999, the Clinton
Administration designated Honduras for TPS as a
result of Hurricane Mitch.” Since then,
subsequent Administration regularly extended
TPS for Honduras, with the latest extension issued
October 16, 2014.”® Most recently, the Secretary
premised extension of TPS on the argument that
Hondurans present in the country during 1999
can still not safely return. Specifically, the
Secretary argues that the “effects of Hurricane
Mitch are still being felt in Honduras, causing
continued disruption of living conditions.”” The
Secretary also cites subsequent environmental
disasters, including droughts, agricultural failures,
flooding, and tropical storms.®* Finally, the
Secretary also references infrastructure problems
related to these disasters, including lack of
potable water, compromised transportation
infrastructure, dearth of housing, food insecurity,
and unemployment.®*

Like El Salvador, the Secretary could legally re-
designate TPS for Honduras by citing these same
grounds and update the continuous physical
presence and continuous residence dates to the
present day. Failure to do so indicates that the
Secretary is implicitly arguing that it is “safe” for
one group of Hondurans to return to their country
but not another—based solely on their date of
entry into the United States.

Secretary Johnson also has the legal authority to
designate Honduras for TPS on the grounds of
current gang-related violence under the
“temporary extraordinary conditions” or “armed
conflict” provisions of 8 USC § 1254a(b)(A) and
(C). Like El Salvador and Guatemala, the State
Department rates crime in Honduras as “critical”
and notes that crime and violence is “still high by
international  standards.”® While Honduras’
murder rate has slightly fallen in the last few
years, it remains at 61 per 100,000 as of 2014.%
Like El Salvador, MS-13 and the 18" Street gang
represent the two most powerful criminal
enterprises in the country.®® Honduras is second
only to El Salvador in the number of Honduran
nationals murdered after their deportation, with
35 murders since 2014.%° Furthermore, as a result
of neighboring countries’ successful crackdown
on drugs, much of the trafficking has moved to
Honduras along with the accompanying
violence.®® Violence against women in Honduras is
similarly problematic, with 96 percent of domestic
abuse complaints never obtaining resolution.?’” In
response to soaring crime rates, the Honduran
government stepped up enforcement against
gangs, which in turn led to murders, torture, and
illegal detention performed by the military,
further exacerbating the violence.®®

V. ESTIMATES OF EXPANSION OF

TEMPORARY PROTECTED STATUS

Designation is only the first step in the TPS
process. Individuals must meet a series of
requirements to be eligible for TPS. Even if an
undocumented immigrant resides in the United
States as of the date of designation for TPS, she
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may not ultimately obtain TPS. Those potentially
eligible individuals may not be able to apply
because of financial obstacles, unawareness of
potential for relief, or fear of immigration
authorities. Even those who submit an application
for TPS may not receive relief as a result of
criminal  background issues, inadmissibility
grounds, failure to provide sufficient evidence,
and other factors.*

Individuals must satisfy several requirements. As
previously stated, under presence requirements,
an immigrant must have: (1) “been continuously
physically present” since the most recent
designation of their home country;*® and (2)
“continuously resided” since “such date as the
[Secretary] may designate.””® Under criminal
background requirements, the immigrant must
not (1) have been convicted of any felony or two
or more misdemeanors;” (2) be subject to the
asylum bars;*® or (3) be inadmissible, subject to
certain exceptions.”

Under the procedural requirements, an individual
must: (a) register for TPS during a registration
period that lasts at least 180 days;” and (b) pay a
registration fee not to exceed S50 and a separate
fee for an employment authorization, likely DHS's
current fee, $380.% Individuals may register after
the expiration of the registration period if they
can demonstrate “good cause.””’

Accordingly, the total number of undocumented
immigrants from a foreign country currently
residing in the United States is not the measure of
the likely population to actually receive TPS, but
instead represents a ceiling. Consequently, this
report projects that designation of TPS to El
Salvador, Guatemala, and Honduras would make
approximately 1.2 million (1,226,044) additional
individuals potentially eligible for TPS, although
only 757,422 (62%) would ultimately obtain this
status. These 757,422 new TPS holders would
represent 6.7% of the total undocumented
population, estimated to be 11.3 million in
2014

A. METHODOLOGY

This report employs the Pew Research Center’s
2000 and 2012 estimates for total undocumented
population in the United States for El Salvador,
Guatemala, and Honduras.” For each of these
estimates, Pew provides an over and under
margin of error.’® This report uses Pew’s median
estimate when referencing undocumented
population. Importantly, Pew classifies
immigrants with TPS and DACA as “unauthorized”
immigrants and therefore part of the broader
undocumented population.'®* Therefore, to avoid
double counting and accurately estimate the
population potentially eligible for TPS, this report
excludes individuals with TPS and DACA from the
number of individuals potentially eligible for TPS.

This report assumes that the undocumented
population from El Salvador, Guatemala, and
Honduras has not radically increased or
decreased since 2012, the year of the most recent
estimates provided by Pew. This assumption
aligns with Pew’s findings that the undocumented
population has remained relatively stable in the
last decade.'®

This report examines the total number of
undocumented immigrants at the time of
previous TPS designations, specifically from El
Salvador and Honduras. In many cases, however,
designation occurred the year after (El Salvador,
2001) or the year before (Honduras, 1999) Pew’s
original 2000 estimates. For calculations related
to these estimates, this report assumes that the
undocumented population did not substantially
fluctuate the year before or after Pew’s estimates
for the year 2000.

This report also excludes DACA recipients as part
of the potentially eligible population under a TPS
expansion on the grounds that they already
possess employment authorization and are
unlikely to apply for TPS.'”® Accordingly, to
identify this excluded population, this report uses
the latest data released by USCIS regarding the
number of approved and renewed requests for
DACA."™ As the data provided by USCIS is unclear
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as to how many DACA recipients have failed to
successfully renew, this report assumes that all

initial DACA recipients have timely and
successfully renewed.
To estimate how many individuals would

successfully receive TPS, this report looks closely
at historical application rates for a country, when
available, and for similarly situated countries,
when not. Consequently, for El Salvador and
Honduras—both countries that previously
received TPS—this report examines the total
eligible population for TPS at the time of the
country’s previous designation and number of
individuals who successfully obtained TPS. To
determine how many individuals successfully
applied for TPS, this report uses the peak number
of individuals with TPS identified by various
Federal Register notices issued by DHS. Through
these notices, DHS estimated the number of
individuals from each country who ultimately
obtained TPS. For Guatemala, which has never
received TPS, this report assigns an application
rate similar to El Salvador as a result of the
similarities in population, country size, cultural
similarities and regional proximity.

Where calculations yielded decimals, this report
rounds.

B. EL SALVADOR

* There are approximately 204,000 Salvadorans
with TPS.

» Re-designation would make approximately
445,785 additional Salvadorans eligible for TPS.

» Approximately 258,555 (58%) of those 445,785
would ultimately obtain TPS.

» Re-designation would thus lead to a total of
462,555 Salvadorans with TPS.

In 2001, the Bush Administration designated El
Salvador for TPS as a result of multiple
earthquakes.'” Pew estimates that in 2000 there
were approximately 500,000 undocumented
Salvadorans.'®® By 2003, a peak of 290,000, or
58% of the total undocumented Salvadoran
population obtained TPS.'” As of the date of the

latest extension, January 7, 2015, there are
approximately 204,000 Salvadorans with TPS
status.'®®

There are approximately 675,000 undocumented
Salvadorans in the United States,’® 204,000 of
who currently hold TPS™® and 25,215 who hold
DACA.*! The remaining 445,785 undocumented,
non-TPS, non-DACA Salvadorans represent the
total eligible population for TPS. Employing the
historical application rate for Salvadorans
applying for TPS (58%), if DHS re-designated El
Salvador for TPS and updated the continuous
residence and continuous physical presence date
to the present date, approximately 258,555 (58%
of 445,785) additional Salvadorans would obtain
TPS. Combined with the existing Salvadoran TPS
population, a total of 462,555 Salvadorans would
ultimately hold TPS.

C. GUATEMALA

* DHS has never designated Guatemala for TPS.

» Designation would make 504,694 Guatemalans
eligible for TPS.

= Approximately 294,463 (58%) of those 504,694
would ultimately obtain TPS.

= Designation would thus lead to a total of
292,463 Guatemalans with TPS.

Currently, DHS has not designated Guatemala for
TPS.*? Pew estimates that as of 2012, there were
approximately 525,000 undocumented
Guatemalans,™® 17,306 who currently hold
DACA.** These 507,694 undocumented, non-
DACA Guatemalans represent the total potential
eligible population for TPS. While there is no
historical application rate for Guatemalans
obtaining TPS, the similar size of the 2012
undocumented, non-DACA Guatemalan
population (507,694) compared to the 2000
undocumented Salvadoran population in 2000
(500,000)'*> and cultural similarities'*® between
these two countries indicates that Guatemala
would, roughly, have a similar application rate in
the TPS context.'” If DHS designated Guatemala
for TPS with a continuous residence and
continuous physical presence date to the present
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date, approximately 292,463 (58% of 507,694)
total Guatemalans would successfully apply for
and obtain TPS.

D. HONDURAS

* There are currently 61,000 Hondurans with TPS

» Re-designation would make 272,565 additional
Hondurans eligible for TPS.

= Approximately 204,424 (75%) of those 272,565
would ultimately obtain TPS.

» Re-designation would thus lead to a total of
265,424 Hondurans with TPS.

In 1999, the Clinton Administration designated
Honduras for TPS as a result of Hurricane
Mitch."® The Pew Research Center estimates that
in 2000 there were approximately 140,000
undocumented Hondurans.™*® By 2003, a peak of
105,000, or 75% of the total undocumented
Honduran population obtained TPS.*® As of the
date of the latest extension, October 16, 2014,
there are approximately 61,000 Hondurans with
TPS status."*!

There are approximately 350,000 undocumented
Hondurans in the United States,"** 61,000 of who
currently hold TPS and 16,435 who hold
DACA.™ The remaining 272,565 non-TPS, non-
DACA Hondurans represent the total eligible
population for TPS. If DHS re-designated
Honduras for TPS and updated the continuous
residence and continuous physical presence date
to the present date, approximately 204,424 (75%
of 272,565) additional Hondurans would
successfully apply for and obtain TPS, for a total
of 265,424 total Hondurans with TPS.

VI. LEGALITY OF BROADLY
EMPLOYING TEMPORARY
PROTECTED STATUS

As Texas v. United States and the continued
injunction of Deferred Action for Parents of
Americans and Lawful Permanent Residents
(DAPA) demonstrate, any large scale exercise of
executive authority in the immigration context

invites legal and constitutional challenges.’®
Broad use of TPS provides protection from
deportation to an estimated 6.7% of the total
undocumented population and, therefore,
necessitates a firm legal and constitutional
foundation. This legal and constitutional
foundation not only exists, but is even stronger
than in the executive action/DAPA context.

Federal law inherently allows for the broad use of
8 USC § 1254a(b)(1)(a) because the statute does
not define what constitutes an “ongoing armed
conflict” and provides the Secretary the authority
to determine when such conditions exists.’®
Importantly, the law does not limit when the
Secretary may find the existence of an “ongoing
armed conflict,” for example by listing specific
metrics—such as a minimum amount of deaths or
injuries that must occur over a specific period of
time."”” Indeed, the only duties of the Secretary in
determining whether an ongoing armed conflict
exists are to include a “statement of findings” in
the Federal Register notice required for
designation.'”® In the unlikely event the issue of
whether a designation was proper is raised in
litigation, courts would likely defer to DHS under
Chevron and its progeny,’”® which provides
substantial latitude for agencies interpreting
ambiguous terms. Indeed, one of the original
authors of TPS has argued for broader use. As
Congressman A. Bruce Morrison, former chairman
of the House Immigration Subcommittee and
House author of the Immigration Act of 1990,
which created TPS, stated, “The southwest border
children crisis should have been addressed with a
more creative use of TPS.”**

Moreover, unlike DAPA, TPS contains an
additional barrier to legal challenge. Congress
explicitly prohibited legal challenges regarding the
designation or lack of designation of countries
under TPS.”*! The TPS law provides that: “There is
no judicial review of any determination of the
[Secretary] with respect to the designation, or
termination or extension of a designation, of a
foreign state under this subsection.”**? Practically,
this prohibition means that if a state like Texas
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brought a legal challenge on the substantive issue
of designation, courts would dismiss the
challenge—even if designation was done on
factually sparse grounds. A state like Texas,
however, could likely file a legal challenge against
other, procedural portions of the TPS statute, for
example, if the Secretary failed to publish a notice
of designation for a country in the Federal
Register, as required by the statute.’® Such a
challenge, however, could easily be preempted by
having the Secretary follow all procedural
requirements. Moreover, because designation
does not require notice and comment under the
Administrative Procedures Act (APA), DHS could
easily and efficiently address any procedural
requirements without substantial delay.

A plaintiff could still—assuming she satisfies
standing and other procedural requirements—
bring forth a constitutional challenge against the
Administration, likely arguing that the
Administration’s broad use of TPS violates the
Constitution’s requirement that the President
“take Care and the Laws be faithfully
executed.”” Indeed, this very argument was
made by Texas in the Texas v. United States
litigation®®> and in the forerunner litigation
challenging DACA in Crane v. Napolitano.”*® Such
constitutional challenges in the immigration
context are issues of first impression and it is
uncertain how the Supreme Court would
ultimately rule. There is, however, a strong
constitutional argument that the use of TPS is an
affirmative exercise of statutory authority granted
by Congress, meaning that the Administration is
satisfying the “take Care” clause by implementing
the very laws that Congress directed the
Executive to implement.”’

Moreover, a plaintiff, similar to the claim brought
against DAPA,"*could potentially bring suit under
Heckler v. Cheney—which potentially opens the
door to challenge lack of agency action under
certain  circumstances—arguing  that, by

employing TPS broadly, DHS “consciously and
expressly adopted a general policy” that
represents an “abdication of its statutory
responsibilities.””*® However, in the TPS context
this argument would not be likely to prevail
because the robust use of TPS would represent
the Executive’s implementation of statutory
responsibilities given to it by Congress, e.g. the
designation of TPS for countries where return of a
national is not feasible or dangerous. Moreover,
challengers would be hard-pressed to
demonstrate how providing relief from
deportation for 6.7% of the undocumented
population would constitute the abdication of
DHS’s regulatory and enforcement
responsibilities.

VIil. CONCLUSION

Children and families are not migrating from
Central America, they are fleeing. Our nation’s
refugee and immigration policy must reflect this
undeniable reality. The January 2016 immigration
raids represent a flawed and counterproductive
exercise of the Administration’s executive
authority. And yet, as this report demonstrates,
the Administration has the opportunity and legal
authority to boldly exercise its executive authority
and employ Temporary Protected Status to
provide relief to over 750,000 undocumented
Central Americans.

As the expansion of Deferred Action for
Childhood Arrivals and Deferred Action for
Parents of Americans and Lawful Permanent
Residents remain in limbo, the Administration’s
almost exclusive focus on enforcement risks
further tarnishing the Administration’s checkered
legacy on immigration and refugee issues.
Consequently, Temporary Protected Status for El
Salvador, Guatemala, and Honduras represents an
opportunity for President Obama, in the twilight
of his presidency, to potentially shed the label of
“deporter-in-chief.”
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resided in the United States in 2102. This report uses Pew’s median estimate of 350,000 undocumented
Hondurans.

12 Extension of the Designation of Honduras Under the Temporary Protected Status Program, 79 Fed. Reg. 62,173
(Oct. 16, 2014), https://www.federalregister.gov/articles/2014/10/16/2014-24559/extension-of-the-designation-
of-honduras-for-temporary-protected-status (“There are approximately 61,000 current Honduras TPS beneficiaries
who are expected to file for re-registration and may be eligible to retain their TPS under the extension.”).
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