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FAIR TREATMENT DENIED

The Trump Administration’s Troubling Attempt to Expand
“Fast-Track” Deportations

By Jose Magana-Salgado

l. Introduction

Expedited removal refers to a fast-track process that the federal government, through the U.S. Department of
Homeland Security (DHS), uses to quickly deport: (a) those who arrive at the border and are turned away; or (b) who
enter without authorization and are encountered by immigration officials within 100 miles of the northern or southern
border within two weeks of their arrival.” Since its inception in the 1990s, the federal government dramatically
expanded the use of expedited removal, and as of fiscal year 2013, 44% of all removals from the United States were
expedited removals and occurred without the due process protections of immigration court.!

Unlike the immigration court system, where judges generally make decisions on deportation cases based on
immigration law, immigration officers, who may be biased or abuse their discretion, are the ones who determine an
individual’s eligibility for expedited removal. A person subject to expedited removal is usually detained before their
deportation, has no right to appeal the decision, and is not usually afforded enough time to communicate with her
family members or seek out legal counsel. The tremendous authority held by immigration officers to unilaterally order
someone’s removal without any input from a judge raises serious concerns about lack of oversight and accountability,
as well as the need for a recourse or remedy for the unknown number of immigrants who are mistakenly subject to
expedited removal and deported in error.

Disregarding these serious due process concerns, on January 25, 2017, President Donald Trump signed Executive
Order 13767 (EO 13767), Border Security and Immigration Enforcement Improvements, which directed DHS and its
subcomponents to drastically expand the use of expedited removal.2 On February 20, 2017, DHS Secretary Kelly
issued preliminary guidance implementing EO 13767, directing DHS to issue a Federal Register notice to expand the
category of individuals subject to expedited removal.3 Moreover, Secretary Kelly directed both the Commissioner of U.S.
Customs and Border Protection (CBP) and Director of U.S. Immigration and Customs Enforcement (ICE) to align its
enforcement practices with the forthcoming notice.4

In light of the current backlog of cases in our nation’s immigration court system, estimated to be 585,930 as of April
2017,5 expedited removal represents a cruelly efficient enforcement strategy to greatly abridge due process rights and
drastically increase deportations.®

i For questions regarding this report, please contact Jose Magaha-Salgado at jmagana®@ilrc.org. The author would like to acknowledge and thank
Jeffrey Passel, Philip Wolgin, Erin Quinn, Kemi Bello, Carol Gamble, and Jasmin Keskinen for their assistance with this report, with a special thanks to
Robert Warren and the Center for Migration Studies for sharing internal projections regarding the 2017 undocumented population.
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Though the Administration has yet to take formal steps to begin the expansion of the expedited removal process,
numerous legal advocates have raised constitutional concerns over the lack of due process protections, signaling a
potential battle in the courts over the legality of such an expansion. The expansion of expedited removal would
particularly hit the most vulnerable, including those fleeing gang violence, victims of religious persecution, those
seeking to return and reunite with their families after years of living in the United States, and those escaping from war-
torn countries or other civil strife.

This report estimates the current and future undocumented immigrant population potentially subject to various
expedited removal expansion scenarios under President Trump’s January 2017 executive order and offers policy
recommendations to address the legal concerns regarding such an expansion.

Il. Expedited Removal 101

Originally created in 1996 as part of the lllegal Immigration Reform and Immigrant Responsibility Act of 1996,7
expedited removal allows the federal government to remove, or deport,® an undocumented immigrant on an expedited
basis, outside the purview of our nation’s immigration courts and the associated due process therein.® The Immigration
and Nationality Act (INA) allows expedited removal for undocumented immigrants who enter without inspection and are
not “physically present in the United States continuously for the 2-year period” immediately before contact with
immigration authorities at the border or anywhere in the nation’s

interior.10

Thus, under the full extent of the law, the federal government, in

theory, can employ expedited removal to target undocumented

immigrants who have not been physically present for two or more Key Due Process Concerns Surrounding the
years and are found anywhere in the interior of the United States. Federal Government’s Practice of Expedited
Currently, however, the use of expedited removal is limited to Removal

undocumented immigrants who are encountered within 100 miles of = The Speed - deported in as little as 24

the border and who cannot, to the satisfaction of an immigration
officer, demonstrate that they have continuously resided in the
United States for the 14-day period immediately before
apprehension.11

Expedited removal is also applied to undocumented immigrants who
arrive by sea, other than a port of entry, and cannot, to the
satisfaction of an immigration officer, demonstrate that they have
been continuously present for two years preceeding apprehension.12
Finally individuals who arrive at a port of entry and are inadmissible
because of misrepresentation or a false claim to U.S. citizenship or
do not have valid entry documents are also subject to expedited
removal.13

Ill. Due Process Concerns

Expedited removal substantially removes due process by eliminating
the ability for an undocumented immigrant to present their case to an
immigration judge. In removal proceedings, ¥ undocumented
immigrants can retain counsel and apply for various forms of relief
from removal, all under the purview of the Fifth Amendment’s due
process protections.15 In removal proceedings, an immigrant may
question the evidence against her and has an opportunity to present

hours, often with no ability to notify loved
ones

The Burden of Proof - required to provide
proof of residence at the point of
apprehension, which some immigrants
may not carry on them or have readily
available

The Conflict of Interest - a conflict of
interest in which your arresting officer is
essentially also the same individual who
adjudicates your case

No Day in Court - no right to an
appearance before a judge

No Access to Counsel - no right to legal
representation

Inadequate Screening - challenges with
quality control around credible fear
interviews

No Safeguards for Mistakes - nearly
impossible to return to the United States
for those mistakenly deported

TRUMP ADMINISTRATION’S TROUBLING ATTEMPT TO EXPAND “FAST-TRACK” DEPORTATIONS | JUNE 2017




evidence to an impartial adjudicator, rather than merely verbally to an immigration officer at the time of apprehension.
Importantly, even if an immigration judge orders an individual removed, that individual may still appeal that decision
through the Board of Immigration Appeals (an administrative court) and federal appellate courts.16

Under expedited removal, however, immigration officers from either CBP or ICE unilaterally issue removal decisions on
an expedited basis without the benefit of the due process procedures of an immigration court.1” Moreover, there is no
ability to appeal an order of expedited removal aside from a few minor exceptions.18 While there is a framework for
individuals who have a fear of returning to their home country, that referral must be effectuated by the CBP or ICE
officer conducting removal proceedings.

This referral by immigration officers subjects the process to potential abuse, particularly considering the current
Administration’s efforts to curtail the granting of relief based on credible fear interviews and claims.1® Examples of
these types of abuses include expedited removal
interviews where children as young as three are coerced
to “admitting” that they came to the United States for the

The Trump administration, as part of purposes of obtaining employment. =
’

its unprecedented expansion and There are a variety of due process problems as to how
mobilization of our nation’s expedited removal is currently implemented. The very
immigration enforcement apparatus, nature of expedited removal, substantial amount of

p lati h ffi joy, lack of |
could expand exped/ted removal atitude that officers enjoy, and .ac 0 proF:edura
safeguards mean that the process is currently rife with

to ... undocumented /mmlgrants abuse. 2! This abuse manifests in a variety of ways,
apprehended anywhere who have including the use of expedited removal to target
lived in the United States for less than undocumented immigrants who are not eligible for

expedited removal and the removal of undocumented
two years. exped noval and. val ot Hndoed
immigrants with valid claims for relief.22

An expansion beyond the current 14-day physical

presence requirement would mean that undocumented
immigrants who are apprehended by immigration officers and who cannot establish “that they have been physically
present in the United States continuously for [a] 2-year period” could potentially be removed through expedited removal,
even if in actuality they have resided in the United States for more than the requisite period.23

Consequently, the estimates in this report provide the minimum number of additional individuals who will be subject to
expedited removal, with that number likely being greater due to the unlawful deportation of undocumented immigrants.

IV. Proposed Expansion of Expedited Removal

The Trump administration, as part of its unprecedented expansion and mobilization of our nation’s immigration
enforcement apparatus, could expand expedited removal to the maximum extent permissible under existing law, e.g.
for undocumented immigrants apprehended anywhere who have lived in the United States for less than two years.24
Alternatively, the Administration could expand expedited removal to those who cannot demonstrate they have been
continuously present for any designated period less than two years.

Consequently, this report provides estimates for potential 90-day, 180-day, one-year, and two-year expansions.
Importantly, in the draft memorandum implementing EO 13767’s expansion of expedited removal, DHS Secretary Kelly
proposed the expansion of expedited removal to 90 days.25 However, in the final memorandum, Secretary Kelly failed
to specify a specific numerical expansion, removing the explicit reference to 90 days, either hinting at a potential
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expansion greater than 90 days or providing a tacit acknowledgement that expansion of expedited removal greater
than 90 days may be subject to litigation as a result of due process concerns.26

To be subject to expedited removal under the forthcoming expansion, an undocumented immigrant must:

(a) have entered without inspection or parole;
(b) have been apprehended anywhere in the interior of the country; and

(c) be unable to demonstrate continuous physical presence for the new required period, (e.g. potentially 90
days, 180 days, one year, or two years).

Thus, by examining previous immigration flows, the entry without inspection rate, and length of residency, this report’s
methodology can estimate the population that, at minimum, currently is and would be subject to expanded expedited
removal.2?

Key Findings
Current Undocumented Population Subject to Expedited Removal Expansion
= Two-Year Expansion. The expansion of expedited removal to all undocumented immigrants who

have lived in the United States for less than two years, the most likely scenario, could subject a
minimum of 328,440 additional undocumented immigrants to expedited removal.

= One-Year Expansion. The expansion of expedited removal to all undocumented immigrants who
have lived in the United States for less than one year could subject a minimum of 163,995
additional undocumented immigrants to expedited removal.

= 180-Day Expansion. The expansion of expedited removal to all undocumented immigrants who
have lived in the United States for less than 180 days could subject a minimum of 80,646
additional undocumented immigrants to expedited removal.

= 90-Day Expansion. The expansion of expedited removal to all undocumented immigrants who have
lived in the United States for less than 90 days could subject a minimum of 40,098 additional
undocumented immigrants to expedited removal.

Future Undocumented Population Subject to Expedited Removal Expansion

= Over a Decade. Under any expansion of expedited removal, over a decade, a minimum of 1.8
million (1,791,318) additional undocumented immigrants could be subject to expedited removal.

=  Per Year. Under any expansion of expedited removal, approximately 179,132 additional
undocumented immigrants could be subject to expedited removal per year.

Unaccounted for but at Risk

= As a result of the inherent lack of due process protections of expedited removal, some
undocumented immigrants who fall outside the scope of a potential expansion will still likely be
subjected to expedited removal and deported unlawfully.
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V. Policy Recommendations

Considering this potential expansion of expedited removal, we offer the following policy recommendations:

1. We call on President Trump to immediately rescind Section 11(c) of Executive Order 13767, which directs the
Secretary of DHS to expand the current scope of expedited removal.

2. We call on Secretary Kelly to issue federal regulations to prohibit the use of expedited removal, instead of
expanding its use.

3. We call on Congress to repeal the statutory authority for the use of expedited removal, so future
Administrations cannot regulatorily expand the use of expedited removal.

VI. Methodology

A. Existing Population Subject to Expedited Removal

To calculate the existing, additional undocumented population that would be subject to an expansion of expedited
removal, this report uses data from the Center for Migration Studies, or CMS, to obtain the portion of the 2017
undocumented population that entered without inspection and with less than two years of presence; excludes those
likely to benefit from asylum; and divides this population into different lengths of residency.

1. Center for Migration Studies Data

In November of 2016, CMS released detailed estimates regarding the undocumented population as of 2014.28 Using
American Community Survey Census data, CMS estimated that as of 2014, approximately 10.9 million undocumented
immigrants resided in the United States.2° Importantly, for the purposes of estimating the existing undocumented
population subject to an expansion of expedited removal, the 2014 undocumented population would no longer be
subject to expedited removal under any expansion due to residing in the United States for more than two years. Instead,
the undocumented population that settled in the United States during the last two years, e.g. the latter half of 2015 to
the beginning of 2017, is the population that we must identify to calculate the impact of an expansion of expedited
removal.

Fortunately, Robert Warren of CMS graciously provided CMS’s internal, unreleased projections for the undocumented
population as of March 2017, including the number of undocumented immigrants with less than two years of residency
and the percentage who entered without inspection. Specifically, CMS, using historical migration flows, projects that the
2017 undocumented population is 11,100,000.30 Of these, CMS estimates that 1,025,289 undocumented immigrants
entered in the immediately preceding two years, with 355,167 entering without inspection.31 CMS obtained these
projections by reviewing the historical immigration flows from different component countries and, with the 2014
number as a basis, projecting those immigration flows, including the percentage who entered without inspection, to
estimate the 2017 undocumented population.32

2. Undocumented Population that Entered Without Inspection with Less Than Two Years of
Residency

Initially, this report begins with the total number of undocumented immigrants who entered without inspection and with
less than two years of residency; excludes those likely to receive asylum; and subsequently derives the number of
undocumented immigrants who entered without inspection, have less than two years of residency, and likely will not
receive asylum. By dividing this number by 729 (number of days that signify less than two years of residency), we can
obtain the average number of undocumented immigrants who entered without inspection per day during the last two
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years. Accordingly, this number, 451, represents the number of undocumented immigrants that would be additionally
subject for every additional day that expedited removal is expanded.

Table 1. Undocumented Population that Entered Without Inspection with Less Than Two Years of Residency

Total undocumented population, 2017 11,100,000
Entered w/0 inspection w/ less than two years of residency 355,176
Likely to receive relief through asylum 26,736
Entered w0 inspection w/ less than two years of residency and no asylum relief 228,440

729
Entered w/o inspection per day and no asylum relief 451

Source: CMS 2017; DHS 2015; Fart VI.D.2 of this Report.

3. Existing Undocumented Population Subject to Expedited Removal Under Proposed Expansions

Knowing the average number of undocumented immigrants subject to expedited removal who entered per day during
the last two years, we are now able to calculate how many undocumented immigrants would be subject to 90-day, 180-
day, one-year, and two-year expansions of expedited removal. To do so, we multiply 451 by one less day than a
potential expansion.

For example, for a theoretical 90-day expansion, an undocumented immigrant must demonstrate that they have “been
continuously physically present in the United States for the 90-day period immediately prior to the determination of
their inadmissibility.”33 Thus, under a 90-day expansion, undocumented immigrants with 89 days of presence would be
subject to expedited removal, while undocumented immigrants with 90 days of presence or more would not.
Accordingly, for a 90-day expansion, we multiply by 89; for a 180-day expansion, we multiply by 179; for a one-year
expansion, we multiply by 364; and for a two-year expansion, we multiply by 729.

Table 2. Undocumented Population Subject to Expedited Removal Under Proposed Expansions

Subject to expedited remaoval per day 451
Continous presence requirement (90 days) &89
Subject to 90-day expansion of expedited removal 40,098
Subject to expedited removal per day 451
Continous presence requirement (180 days) 1749
Subject to 120-day expansion of expedited removal 80,646
Subject to expedited remaoval per day 451
Continous presence requirement (365 days) 364
Subject to one-year (365 days) expansion of expedited removal 163,995
Subject to expedited removal per day 451
Continous presence requirement (730 days) 729
Subject to two-year (730 days) expansion of expedited remaval 328,440

Source: CMS 2017; DHS 2015; Part VI.D.2. of this Report.
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4. Future Undocumented Population Subject to Expedited Removal

To calculate the undocumented population that would be subject to an expansion of expedited removal in the future,
this report examines historical entries of undocumented immigrants without inspection, projects those flows for future
years, and excludes those likely to benefit from asylum. Specifically, Pew, using historical data, estimates that an
average of 350,000 undocumented immigrants enter every year.34 As previously stated, Pew also estimates that
approximately 55% of undocumented immigrants enter the United States without inspection.3%

Thus, this report begins with the number of entries by undocumented immigrants per year; determines how many of
those individuals will enter without inspection; excludes those likely to eventually receive relief through asylum
(calculated in Part VI.D.2); obtains the number of future additional undocumented immigrants subject to expedited
removal per year; and then multiplies that number by ten to determine the number additionally subject to expedited
removal over ten years.

Table 3. Future Undocumented Population Subject to Expedited Removal

Entries by undocumented immigrants per year 350,000
Percentage who enter without inspection 55%
Entries by undocumented immigrants w0 inspection per year 192 500
Likely to receive relief through asylum 13,368
Undocumented immigrants subject to expedited remaval per year 179,132
Undocumented immigrants subject to expedited remaoval over a decade 1,791 318

Source: Pew 2016; DHS 2015; Fart VI.D.2. of this Report.

C. Notices to Appear

For the existing population subject to expedited removal, this report does not exclude undocumented immigrants who
are currently in the United States and who have been issued Notices to Appear (NTA). NTAs are legal notices that
formally place an undocumented immigrant into removal proceedings in our nation’s immigration court.36 Individuals
with NTAs are not excluded, as DHS could potentially move to withdraw previously issued NTAs and instead refer
undocumented immigrants for expedited removal, particularly if they fall within the expanded scope of expedited
removal.37 Individuals with counsel may be able to contest DHS’s position to withdraw an NTA, but those without
counsel will likely face a substantial burden to do so. For the future undocumented population, the methodology
assumes that undocumented immigrants would be placed into expedited removal instead of receiving NTAs, per EO
13767 and the accompanying implementing memorandum.38

D. Credible Fear Determinations and Asylum Grants

This report, however, does exclude undocumented immigrants who would be protected from expedited removal
because they likely will eventually obtain relief through either an affirmative or defensive grant of asylum.

1. Credible Fear Determinations

If an undocumented immigrant, apprehended by immigration officers and subject to expedited removal, indicates they
will apply for asylum or have a fear of returning to their home country,3° that individual will be referred to an asylum
officer for a “credible fear interview.”40 Importantly, the undocumented immigrant will be referred back to DHS for the
resumption of expedited removal proceedings, if: (a) the asylum officer does not make a positive credible fear
determination; or (b) an immigration judge who reviews a previous negative credible fear determination affirms that
determination.#t Thus, while an undocumented immigrant may receive an initial positive credible fear determination,
she may not ultimately receive asylum and instead may be referred back to DHS for expedited removal. Thus, a positive
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credible fear determination, by itself, does not except an individual from the universe of those subject to expedited
removal. Accordingly, this report looks at the population that will likely succeed in their asylum claim and not those who
initially receive a positive credible fear determination but ultimately do not prevail on the underlying asylum claim.

2. Relief Under a Future Grant of Asylum

Undocumented immigrants who demonstrate credible fear of returning to their home Tgple 4. Affirmative and
country are issued an NTA, placed into removal proceedings before a judge, and given pefansive Asylum Grants
the opportunity to apply for asylum.42 Individuals pursuing defensive asylum, e.g. those (2006 - 2015)

applying for asylum while in removal proceedings, will wait an average of more than

) . L . ) Year Grants
three years for approval.43 Affirmative asylum applications, e.g. those filed with U.S. 5006 26352
Citizenship and Immigration Services, take a minimum of two years to be completed.44 '
2007 25307
Many will be protected from expedited removal because they pass their credible fear 2005 23,021
determination and eventually, years later, obtain an asylum grant. Thus, this report 2p0g 22 280
excludes, from current and future projections, the undocumented population that is 2010 10 746
protected from expedited removal because they will likely, one day, obtain a grant of 2011 93557
asylum.
2012 28,146
To determine approximately how many undocumented immigrants would be protected 2013 25,151
from expedited removal in this manner, we begin with the total number asylum grants 2014 23374
over the most recent ten-year period for which data are available from DHS, 2006 2015 26,124
through 2015, inclusive.*® Then, we obtain the average number of asylum grants for 1qiq 243 058
this ten-year period. Average 24,306

Source: DHS 2015.

As previously stated, Pew estimates that approximately 55% of undocumented immigrants enter the United States
without inspection, e.g. do not enter with a valid visa, parole, or other legal entry.46 Thus, to obtain the average number
of these grants that were provided to an undocumented immigrant who entered without inspection, we multiply this
average by 55%.47 The resulting number represents the average historical number of undocumented immigrants who
obtained asylum per year and originally entered without inspection.

Table 5. Undocumented Immigrants Not Subject to Expedited Remowval due to Asylum

Average asylum grants per year between 2006 - 2015 24 306
Percentage who entered w/o inspection 55%
Obtained asylum but initially entered w/o inspection 13,3268
Future entries w0 inspection not subject to expedited removal per year 13,368

Source: DHS 2015; Pew 2016.

Below, when estimating the current population subject to expedited removal, we assume that asylum grants for the last
two years and next ten years will be similar to this historical average. Consequently, when estimating the current
population subject to expedited removal, we discount this number from our projections. Importantly, this report does
not take into consideration the number of asylees who have received asylum after qualifying for an exception to the
one-year bar on asylum (and would not be subject to expedited removal because they may have one or two years, or
more, of residency),48 mostly because of the limited and narrow application of the exceptions associated with the bar4°
and the lack of data regarding this population.50 Thus, the actual number of undocumented immigrants who will not be
subject to expedited removal because of a likely future asylum grant is in all likelihood slightly lower because the total
number of granted asylum applicants includes some that have been in the United States for many years.
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E. Other Forms of Temporary and Permanent Relief

The report does not take into consideration undocumented immigrants who may be able to successfully contest the use
of expedited removal due to eligibility for humanitarian or other forms of relief, such as withholding of removal, which is
not considered because of the low number of annual grants5! and the uncertainty in determining how many individuals
apply for and receive withholding of removal within the first two years of their residency. Additionally, this report does
not consider other forms of permanent relief that would remove individuals from the universe of immigrants subject to
expedited removal, such as adjustment through a family or employment petition, particularly because INA § 245(c) bars
most undocumented immigrants from adjusting status through employment or through a non-immediate relative
petition as a result of any previous unlawful presence or unlawful presence at the time of applying for relief.52 Moreover,
INA § 245(a) bars undocumented immigrants from adjusting status if they entered without inspection.53 Thus, jointly,
INA § 245(c) and 245(a) comprehensively function to essentially bar undocumented immigrants who entered or will
enter without inspection (the population covered by this report) from obtaining permanent status. Importantly, and as a
testament to the extreme nature of expedited removal, even if an individual were eligible for adjustment of status, that
individual could still be subject to expedited removal and would have no relief outside the asylum and credible fear
process, per statute.

Furthermore, the methodology does not consider forms of temporary relief, such as Temporary Protected Status or
Deferred Action for Childhood Arrivals, because undocumented immigrants who entered in the last two years or who will
enter in the future are not eligible due to the respective date-of-entry requirements of these forms of relief.54

VII. Conclusion

The current use and potential expansion of expedited removal represent a cruel and potentially constitutionally
unsound exercise of this Administration’s executive authority. Radically expanding the use of expedited removal is an
unprecedented departure from previous Administrations and would not only further erode the due process rights of
immigrants, but also disproportionately impact the most vulnerable, including asylum seekers, minors, and migrants
fleeing horrific conditions. Our system of immigration laws is premised on the unshakeable promise that those who are
eligible for relief and protection under our laws may avail themselves of those protections. Consequently, it is
incumbent on President Trump to keep that promise and reverse his proposed expansion of expedited removal.
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