
Another federal court has issued a ruling against DHS enforcement policies. Below is a quick summary and FAQ to help 
you keep up.

On Friday, June 10, a federal court in Texas issued a ruling striking down the Mayorkas Enforcement Priorities 
memo, effective nationwide. The case is now pending before the Supreme Court, but for the time being, 
the Mayorkas memo is NOT in effect. These are the latest developments in a long-running case that involved 
first the interim enforcement priorities and then the final priorities memo that took effect in Nov. 2021.  More 
background on those policies is available at the bottom of this FAQ.

The current status of the Mayorkas memo is that it is not in effect.  It has been vacated by the Texas district 
court. On July 6, the Fifth Circuit Court of Appeals refused to issue a stay of the ruling, and the federal 
government appealed that to the Supreme Court, which has also rejected the stay request. Arguments on 
whether the states have standing to bring the lawsuit and whether the district court was right to vacate the 
Mayorkas Memo are scheduled before the Supreme Court in December.

WHAT DOES THIS MEAN FOR DHS ENFORCEMENT POLICY?
The decision from the district court returns DHS policy to the way it was before the Mayorkas memo was 
issued. That means that DHS officers still have broad discretion to make enforcement decisions, and they 
can still exercise prosecutorial discretion, but they no longer have central guidance on how to use that 
discretion. The three enforcement priority categories described in the Mayorkas memo are no longer in 
effect.

DOES DHS NO LONGER HAVE ANY PROSECUTORIAL DISCRETION?
DHS still has prosecutorial discretion, but the guidance to DHS staff in the Mayorkas 9/30/2021 memo is no 
longer the policy guiding that discretion.  The Mayorkas memo dated Sept. 30, 2021 is vacated in its entirety.  
Other DHS directives are still in effect, including the DHS memos regarding victims of crime, protected areas, 
military service, parental interests, etc.  No other DHS discretion policies are at issue in the litigation, although 
many of them reference the Mayorkas memo.  

CAN I STILL FILE A REQUEST FOR PROSECUTORIAL DISCRETION (“PD”)?
Yes.  You can always file a PD request.  However, arguments based specifically on the three enforcement 
priorities described in the Mayorkas memo will not be effective. However, PD requests should still be 
considered based on positive and negative factors in the case. Regardless of the court’s decision, 
advocates can continue filing PD requests where appropriate for their clients.  

• The Doyle Memo, issued in April 2022 by the head of ICE’s Office of the Principal Legal Advisor 
(OPLA), is significantly affected by this case.  OPLA states on their webpage that: “OPLA attorneys 
are no longer applying the Mayorkas Memorandum or sections of Principal Legal Advisor Kerry 
E. Doyle’s memorandum, Guidance to OPLA Attorneys Regarding the Enforcement of Civil 
Immigration Laws and the Exercise of Prosecutorial Discretion (April 3, 2022), that rely on the priority 
enforcement framework established by the Mayorkas Memorandum when making prosecutorial 
discretion determinations or for any other purpose.  OPLA attorneys, however, may—consistent with 
longstanding practice—exercise their inherent prosecutorial discretion on a case-by-case basis 
during the course of their review and handling of cases.”  
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https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fstorage.courtlistener.com%2Frecap%2Fgov.uscourts.txsd.1821703%2Fgov.uscourts.txsd.1821703.240.0_1.pdf&data=05%7C01%7Cshafiz%40ilrc.org%7C47428a0f1f8b44ff9cc408da54a70d0f%7C65f3baaec6af46b4b5b522362a12fc55%7C0%7C0%7C637915373701581779%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=2b5Svm5Leaet7B%2FH4Tbp%2F9Eg2SbysWqh1zYTeP336BE%3D&reserved=0
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ice.gov%2Fdoclib%2Fnews%2Fguidelines-civilimmigrationlaw.pdf&data=05%7C01%7Cshafiz%40ilrc.org%7C47428a0f1f8b44ff9cc408da54a70d0f%7C65f3baaec6af46b4b5b522362a12fc55%7C0%7C0%7C637915373701581779%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=lNvTGho%2B%2FhGRGWLHDiZHTwqB7eiRekCUAOOkKV0%2Byek%3D&reserved=0
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ilrc.org%2Fupdate-dhs-enforcement-priorities-litigation&data=05%7C01%7Cshafiz%40ilrc.org%7C47428a0f1f8b44ff9cc408da54a70d0f%7C65f3baaec6af46b4b5b522362a12fc55%7C0%7C0%7C637915373701581779%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=8a1quUX%2Fjga4SFu9E5tY4kXX9By%2BOFM%2FXC76syC5OuI%3D&reserved=0
https://www.ca5.uscourts.gov/opinions/pub/22/22-40367-CV0.pdf
https://www.ice.gov/about-ice/opla/prosecutorial-discretion
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HOW DOES THIS AFFECT PENDING PD REQUESTS?
It’s unclear how DHS will handle pending PD requests based on the Mayorkas and/or Doyle memos. ICE may 
put them aside and leave them pending until the Supreme Court issues a decision, or agents may decide 
the PD requests based on their own analysis of positive and negative factors (without basing the decision 
on the Mayorkas memo.)  Pending requests based on the memos would be granted only if DHS decides in a 
particular case that PD is still warranted based on general equities in the case.

WHAT IS DHS REQUIRED TO DO?
The district court judge did not order DHS to take any specific action.  He only vacated the Mayorkas memo 
from September 2021.  This leaves DHS with all of its statutory and regulatory powers of discretion, but as if the 
Mayorkas memo and its priorities had never been issued.

Context on This Ruling
Last September, DHS issued new enforcement priorities that affect immigration enforcement across the 
country: Guidelines for the Enforcement of Civil Immigration Law. This policy took effect on November 29, 
2021.  Prior to these guidelines, DHS had issued a set of interim priorities, which were challenged in court, but 
after some competing rulings, remained in effect until November 29, 2021.
 
Two federal lawsuits have challenged the authority of DHS to apply the new (final) enforcement priorities to 
immigration operations, one in Texas and one in Ohio.  Both sought injunctions to have any application of 
the memo put on hold while the litigation continued.  The Ohio district court issued an injunction limiting the 
enforcement priorities on March 22, 2022, but the Sixth Circuit overruled that injunction.  In 2021 the Texas 
district court had also issued a preliminary injunction, most of which was stayed by the Fifth Circuit.  Now, the 
Texas district court has struck down the Mayorkas memo on the merits, and the Supreme Court has granted 
certiorari to review the case.  

Further Resources:
For more information about DHS enforcement priorities under the Biden administration and how practitioners 
can use these policies to advocate for their clients, please see the following resources:

• Quick summary of the final enforcement priorities memo: https://www.ilrc.org/dhs-enforcement-
priorities-update

• Practice Advisory on the Doyle Memo for PD in removal proceedings: https://www.ilrc.org/
advocating-prosecutorial-discretion-removal-proceedings-under-doyle-memo 

• Practice advisory on DHS priorities for immigration attorneys: https://www.ilrc.org/practice-advisory-
immigration-advocates-final-enforcement-priorities

• Practice Advisory on DHS priorities for criminal defense attorneys: https://www.ilrc.org/practice-
advisory-criminal-defense-attorneys-final-enforcement-priorities

https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ilrc.org%2Fsites%2Fdefault%2Ffiles%2Fresources%2Fnew_enforcement_priorities_update.pdf&data=05%7C01%7Cjprieto%40ilrc.org%7Cdd725d3f59cd49e9b8f908da5410e065%7C65f3baaec6af46b4b5b522362a12fc55%7C0%7C0%7C637914728709348110%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=ILzrWH%2Fsh32eSInhWH1MCmGQzSM5l6HigFrhmdn9Jb0%3D&reserved=0
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ice.gov%2Fdoclib%2Fnews%2Fguidelines-civilimmigrationlaw.pdf&data=05%7C01%7Cjprieto%40ilrc.org%7Cdd725d3f59cd49e9b8f908da5410e065%7C65f3baaec6af46b4b5b522362a12fc55%7C0%7C0%7C637914728709348110%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=62hPuHreAF064xndndwtVqO80A87Hj0yUNwb2%2B4Yo3I%3D&reserved=0
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.dhs.gov%2Fsites%2Fdefault%2Ffiles%2Fpublications%2F21_0120_enforcement-memo_signed.pdf&data=05%7C01%7Cjprieto%40ilrc.org%7Cdd725d3f59cd49e9b8f908da5410e065%7C65f3baaec6af46b4b5b522362a12fc55%7C0%7C0%7C637914728709348110%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=NY8TEZLeG%2FPzJsQNfoiAAcnQbhIt3C2jN8ACYcpwMIM%3D&reserved=0
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.ilrc.org%2Fsites%2Fdefault%2Ffiles%2Fresources%2Fenforcement_priorities_leg_update_september_2021.pdf&data=05%7C01%7Cjprieto%40ilrc.org%7Cdd725d3f59cd49e9b8f908da5410e065%7C65f3baaec6af46b4b5b522362a12fc55%7C0%7C0%7C637914728709504347%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=7cxO9P3wwVVOv9VTyN4x2IBARCh%2BYGOqoQcTClHeMO0%3D&reserved=0
https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.courthousenews.com%2Fwp-content%2Fuploads%2F2022%2F03%2Farizona-v-biden-opinion-usdc-ohio.pdf&data=05%7C01%7Cjprieto%40ilrc.org%7Cdd725d3f59cd49e9b8f908da5410e065%7C65f3baaec6af46b4b5b522362a12fc55%7C0%7C0%7C637914728709504347%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=cSib64UsfUeGU6uu0oU5IC4P5nhNDFsjnI%2Ftapy7cmQ%3D&reserved=0
https://www.opn.ca6.uscourts.gov/opinions.pdf/22a0144p-06.pdf
https://www.ilrc.org/dhs-enforcement-priorities-update 
https://www.ilrc.org/dhs-enforcement-priorities-update 
https://www.ilrc.org/advocating-prosecutorial-discretion-removal-proceedings-under-doyle-memo
https://www.ilrc.org/advocating-prosecutorial-discretion-removal-proceedings-under-doyle-memo
https://www.ilrc.org/practice-advisory-immigration-advocates-final-enforcement-priorities 
https://www.ilrc.org/practice-advisory-immigration-advocates-final-enforcement-priorities 
https://www.ilrc.org/practice-advisory-criminal-defense-attorneys-final-enforcement-priorities
https://www.ilrc.org/practice-advisory-criminal-defense-attorneys-final-enforcement-priorities

