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REMOTE NATURALIZATION OATHS
ARE LEGALLY PERMISSIBLE

By Ethan Nasr and Peggy Gleason

. Introduction

The United States has a long and rich history of welcoming immigrants from around the world and the desire
to undertake the naturalization process has steadily increased over time.1U.S. Citizenship & Immigration
Services (USCIS) naturalized more than 7.2 million residents in the last decade.2 From 2010-2020,
naturalizations have ranged from 620,000 to 780,000 per year.s

For the hundreds of thousands of Lawful Permanent Residents seeking to become U.S. citizens each year, the
Oath of Allegiance - typically administered during regularly scheduled citizenship ceremonies - is the last step
to becoming a U.S. citizen.s4 Naturalization applicants do not become U.S. citizens until they have taken the
Oath of Allegiance.s

On March 18, 2020, USCIS suspended operations involving in-person contact temporarily due to COVID-19,
including administering naturalization oath ceremonies. While a gradual reopening began on June 4, 2020,
opening was delayed in areas that continued to be heavily impacted by the virus.s Even reopened offices have
limited operations due to the demands of social distancing. In addition, offices that have reopened will be
facing return waves of the pandemic in the near future, necessitating closure once again.

Before the pandemic, approximately 63,000 applicants took the oath of allegiance each month.7 During the
USCIS closure in the first half of 2020, 126,000 individuals who had been approved to naturalize found
themselves stymied in the process as they awaited the administration of the oath of allegiance.s This final -
essentially ceremonial - step is the only formality standing in the way of accessing all of the rights and privileges
that are fundamental to U.S. citizenship.o

USCIS has prioritized rescheduling oath ceremonies in those offices that are reopened and is employing
creative workarounds such as the drive-through oath ceremony in some USCIS offices.i0 However, the limited
numbers and social distancing guidelines have hampered the rescheduling process. 11 With more than
132,000 deaths from COVID-19 in the United States, and at least five states showing a recent alarming spike
in numbers of COVID cases, the pandemic will affect operations indefinitely; that is true whatever USCIS
announces in terms of its intentions to reopen and reschedule.12
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In addition, USCIS operations, including naturalization, could cease all together because USCIS has
announced that the agency is running out of money and will need to furlough 70 percent of its staff nation-
wide.13 USCIS claimed that its financial woes are a result of the COVID-19 pandemic and a corresponding
decline in applications. However, numerous experts, including many former USCIS officials, have explained
that the agency’s negligent enforcement-minded policy shifts have bankrupted USCIS and discouraged
people from applying.14 It is disingenuous for the agency to claim that they need revenue when they rejected
customers through repeated immigration bans and harsh, restrictive policies.

Il. Naturalization Processing Delays

The average processing time for citizenship applications - the time that it takes to complete the application
process from filing to final adjudication - is currently reported by the vast majority of USCIS offices as ranging
between one to three years, with some outliers such as Chicago USCIS reporting up to more than four years
for completion of naturalization.1s This is a unacceptable delay in naturalization processing. As recently as a
few years ago, naturalization applicants were able to become new citizens within an average of four to six
months from the time they applied. For example, in 2015, USCIS had a processing goal of five months in
naturalization cases, and that goal was met nation-wide.16

One of the central rights of being a U.S. citizen is the ability to vote in federal elections. By not providing an
adequate mechanism to take the Oath of Allegiance, USCIS is potentially disenfranchising hundreds of
thousands of new voters ahead of the presidential election.17 Other critical rights only reserved for citizens
include eligibility for federal jobs, obtaining citizenship for children born abroad, serving on a jury, receiving
priority when petitioning to bring family members permanently to this country, travelling with a U.S. passport,
and becoming an elected official in many government offices. Given USCIS’s already troubling backlog of
pending cases - including an estimated 650,000 citizenship applications still pending in the first quarter of
the 2020 fiscal year - there is a need to think more critically about how to reduce the naturalization backlog,
particularly for those individuals who already have been approved to naturalize.1s

lll. Purpose of the Oath

The oath is a solemn, but celebratory, aspect of the ceremony and is the culmination of the naturalization
process. The oath elevates “the importance of the naturalization ceremony as a venue to recognize the rights,
responsibilities, and importance of citizenship.”19 The ceremonial elements of the event contribute to a
positive and memorable moment for the participants

Administering the Oath of Allegiance remotely is one way to naturalize individuals fairly and efficiently. 20
Conducting the oath telephonically or virtually through videoconference or waiving it altogether are ways to
address the growing backlog of tens of thousands of individuals. In addition, naturalization applicants who are
immune-compromised, elderly, or otherwise vulnerable during the pandemic also require systemic remote
access to oaths to complete the naturalization process. The remote oath would allow those who have already
been approved to naturalize to finish the process without appearing in-person before USCIS.21 As discussed
below, there is sufficient legal authority for USCIS to make appropriate accommodations for remote oath
ceremonies, and existing agency practices demonstrate that logistical concerns can be easily addressed.
Notably, the Citizenship and Immigration Services Ombudsman has recently recommended employment of
remote oath ceremonies to reduce the naturalization backlogs.22
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IV. Background and History

The history of the Oath of Allegiance reflects a dynamic process that has evolved over time. “Since the first
naturalization law in 1790, applicants for naturalization have taken an oath to support the Constitution of the
United States.”23 However, until 1906 “naturalization courts had little or no guidance on how to apply or
administer the law.” The law did not include an exact text for the oath and each U.S. naturalization court could
develop its own procedures for administering the oath.24 An official standard text for the oath of allegiance did
not appear in the regulations until 1929.25

Congress has made several dramatic, and not always consistent, changes to the naturalization procedures
over the past many years. Prior to 1990, naturalization was a judicial process, and all naturalized citizens took
the oath of allegiance in front of a judge. The Immigration Act of 1990 entirely restructured the naturalization
process to make it an administrative process conducted exclusively by USCIS. However, the Technical
Corrections Act of December 12, 1991, further changed the process, creating a procedure that gives both the
courts and USCIS the power to conduct naturalization ceremonies and administer the oath of allegiance.
Additionally, since July 24, 1995, immigration judges have been allowed to administer the oath of allegiance.26

Currently, depending on the jurisdiction, oaths are administered either by USCIS or by federal courts.27

V. Authority and Requirements for Oath Ceremony

A. Minimum Threshold Requirements

The statutory requirements for the Oath of Allegiance under the Immigration and Naturalization Act (INA)
Section 337 state that before being admitted to citizenship, a person shall take an oath in a public ceremony
to support and defend the U.S. Constitution, bear allegiance to the United States, renounce foreign allegiances,
serve in the U.S. Armed Forces and perform noncombatant or civilian service for the United States, if needed.2s
There is a statutory requirement that oaths be conducted frequently and at regular intervals.29

The corresponding regulations fill out the statutory language in terms of jurisdiction and administration of the
oath but do not add further requirements beyond stating that ceremonies be public and that applicants must
remain eligible until the oath is administered.zo

B. Public Ceremony Requirement

The Trump administration has argued that remote oath ceremonies are not permitted because under relevant
regulations, applicants must appear in person public ceremonies.s1 However, the statutory language does not
specifically require that the applicant appear in person, only that “the administration of the oaths of allegiance
under this section are public.”s2 The “in person” requirement comes from the corresponding regulation, noting
that an applicant “must appear in person in a public ceremony, unless such appearance is specifically
excused.”s3 There are multiple reasons why the administration’s insistence that remote oath ceremonies are
not possible because of the “in person” requirement is unfounded.

Since “in person” administration of the oath ceremony is not required by statute, USCIS is not prohibited from
administering remote oaths. The agency is capable of interpreting its own regulations in a manner that would
allow for remote oath ceremonies to comply with or waive the in-person requirement it created. Most plainly,
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there is no need to read the “in person” language as requiring the individual to be physically present. Moreover,
there is already existing precedent in current agency practices of using videoconferencing for far more complex
interviews and adjudications, such as asylum officers who conduct credible fear interviews telephonically or
by videoconference. Additionally, USCIS has begun adopting videoconferencing for other situations that were
traditionally conducted in person.sa Similarly, regulations allow an Immigration Judge to conduct hearings
through video conference even though the respondent is required to appear “in person.”ss

Furthermore, the regulatory language cited as a limitation for remote oath ceremonies also provides that “in
person” appearances can be specifically excused—a reflection that this requirement can be waived under
certain circumstances.ss More importantly, this same regulatory language requires that “[n]aturalization
ceremonies will be conducted at regular intervals as frequently as necessary to ensure timely naturalization,
but in all events at least once monthly where it is required to minimize unreasonable delays.”37 As noted in a
recent citizenship report by Boundless Immigration, “as of March 18 when oath ceremonies were shut down,
there was a waiting list of about 126,000 people (60 previous days x 2,100 approvals per day) who have been
approved for naturalization but can’t take the oath.”ss

The agency’s ancillary argument that remote oath ceremonies are not possible because the ceremonies must
be public rests on even weaker logic. Even if ceremonies were to be conducted telephonically or by
videoconference, there is nothing preventing the agency from also making such remote oath ceremonies
available for the general public to access. Moreover, the public nature of the ceremonies is statutorily waivable
for individuals with special circumstances, such as in instances where the individual is physically incapable of
attending a public ceremony.s9 As in the case of individuals with physical or medical limitations, waiving the
public ceremony requirement makes sense for individuals eligible for naturalization given the heightened risk
of attending a large gathering during the current pandemic.

C. Verifying Continued Eligibility Until Oath Ceremony

The other main counter-argument USCIS has put forward for not attempting remote oath ceremonies is that it
is operationally impracticable based on the regulatory language stating that each applicant must complete a
guestionnaire immediately prior to being administered the oath of allegiance, which affirms the applicant
remains eligible for naturalization.ao The normal practice has been for USCIS to mail a Form N-445, Notice of
Naturalization Oath Ceremony, to each applicant in advance of the naturalization ceremony to complete and
hand back to USCIS representatives on the day of the ceremony. This is an operational challenge, not a legal
one, as there are a myriad of examples of far more complex forms that USCIS accepts online, including optional
submission online of Form N-400, Application for Naturalization and Form N-600, Application for Certificate
of Citizenship.a1 Adding same-day submission of Form N-445 is well within the agency’s ability.

In fact, the President’s Office of Management and Budget (OMB) recently issued a memo directing all federal
agencies to “use the breadth of available technology capabilities to fulfill service gaps and deliver mission
outcomes.”s2 The OMB memo goes on to emphasize that agencies are encouraged to leverage digital methods
to meet mission needs, to include leveraging digital forms and electronic signatures to the fullest extent
practicable. Accordingly, if USCIS is truly seeking to comply with this directive, the agency would start
embracing submission via online forms, use of digital signatures, or another alternative method of uploading
the Form N-445 to ELIS or some other pre-existing USCIS platform.
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The good news is that USCIS already has available funding which is dedicated to technological improvements.
The agency raises hundreds of millions of dollars yearly in fees for premium (expedited) application processing
that the Agency is required by statute to spend on “infrastructure improvements in the adjudications and
customer-service processes.”s3 Consequently, developing the technical capacity to accept the Form N-445
digitally would not require any additional discretionary funding to USCIS.

D. Surrender of Green Card

A corollary argument USCIS has put forward is that because no “Certificate of Naturalization will be delivered
inany case in which the naturalized person has not surrendered his or her Permanent Resident Card to USCIS,”
lawful permanent residents would be without their green cards - and thus without documentation of legal
status - for an interim period between surrender of their Permanent Resident Card and the receipt by mail of
their Certificate of Naturalization.s4 The regulation only requires that the applicant surrender their green card
before receiving their Certificate of Naturalization, not that the exchange be simultaneous.ss Moreover, the
agency has not pointed to any legal requirement preventing such an exchange by mail nor why individuals
could not perform such an exchange at their local field office shortly after becoming citizens. In fact, the very
regulatory language on this exchange requirement explains that “upon a finding that the card is destroyed or
otherwise unavailable, USCIS may waive the surrender of the card and the Certificate of Naturalization shall
then be delivered to the naturalized person” (emphasis added).4s

More critically, applicants are legally considered citizens after reciting the oath of allegiance; the Certificate of
Naturalization is merely proof of that fact. The argument that individuals could be without adequate
documentation of their status for a period of days during such exchange speaks to USCIS’s lack of will and
commitment to adapt procedures rather than truly insurmountable hurdles to adapting the existing process.
By contrast, Canada, which has similar oath requirements, is already moving forward with scheduling virtual
ceremonies.a7

VI. Adapting to Circumstances — Waivers and Accommodations

An examination of USCIS’s Oath of Allegiance policies regarding waivers, modifications, and accommodations
further illustrates the agency’s discretionary power to adapt to novel circumstances and the agency’s capacity
to conduct remote oath ceremonies.

A. Waiver of the Oath

As explained in the USCIS Policy Manual, “USCIS may waive the Oath of Allegiance for an applicant who is
unable to understand or to communicate an understanding of its meaning because of a physical or
developmental disability or mental impairment.”ss Waivers generally occur when the individual naturalizing is
a child, or when the person has a physical or developmental disability or mental Impairment. The basis for
such waiver comes from the statute itself, which states in relevant part, ““[t]he Attorney General may waive
the taking of the oath by a person if in the opinion of the Attorney General the person is unable to understand,
or to communicate an understanding of, its meaning because of a physical or developmental disability or
mental impairment.”so
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Unlike the waiver requirements for the medical exception to the English and civics requirements for
naturalization, which requires an applicant to submit a medical exception form, (Form N-648, Medical
Disability Exception), USCIS has not created a special form to request an oath waiver.so

B. Accommodations

Accommodations modify the manner in which an applicant meets the oath requirement. USCIS may provide
accommodations such as simplifying the language of the oath, expediting the scheduling for an oath, and
administering the oath off-site.s1 As noted in the USCIS Policy Manual, “[t]he lists of accommodations in this
chapter are not exhaustive. USCIS determines and provides accommodations on a case-by-case basis.”s2

Taken together, the agency’s authority for a waiver, coupled with the lack of a specific form to request an oath
waiver, and the ability to administer the oath off-site, further demonstrate USCIS’s broad authority to adapt
the requirements of the oath of allegiance as changing circumstances warrant.ss

C. Expedited Oath Ceremonies

An applicant may be granted an expedited oath administration ceremony by either the court or USCIS upon
demonstrating sufficient cause, particularly with respect to special circumstances of a compelling or
humanitarian nature.sa These special circumstances include, but are not limited to: (1) serious illness of the
applicant or family member (2) permanent disability which prevents personal appearance at a scheduled
ceremony, (3) developmental disabilities or advanced age, and (4) urgent or compelling circumstances related
to travel or employment as to warrant special consideration.ss These examples are a non-exhaustive list
generally centered around some form of incapacity but the final example demonstrates that “urgent or
compelling circumstances” may be “sufficiently meritorious.”

The COVID-19 pandemic of 2020 constitutes an urgent and compelling circumstance that warrant expedited
oath administration. The pandemic drastically impacts travel and employment, as public health measures of
“stay at home” were in effect in most states from March-June, 2020 and are likely to return given recent
upticks in COVID cases in many parts of the country.se

More critically, subsection (c) of the regulation notes that USCIS may “exercise the discretionary authority to
grant the relief sought”; thus, affirming that USCIS has broad latitude in determining what constitutes
gualifying circumstances.

VII. Secondary Benefits of Offering Remote Ceremonies

In addition to furthering compliance with the statutory requirement that oath ceremonies be “conducted
frequently and a regular intervals”s7 and the regulatory language requiring at least monthly ceremonies to
minimize unreasonable delays, USCIS’s shift toward providing remote oath ceremonies would have several
ancillary benefits to the agency and the public.

The capability to conduct remote oath ceremonies, virtually or telephonically, would provide long-term flexibility
to the agency far beyond the duration of the pandemic to swear in special populations such as military service
members deployed abroad or people with immune-compromising conditions or disabilities, for whom travel to
a large group ceremony location may be difficult or life-threatening.
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The ability to complete the naturalization process would allow tens of thousands of new citizens to register to
vote in time for upcoming elections and would allow some constituents access to necessary medical and
financial assistance to weather this or a subsequent disruptive and devastating pandemic.

Moreover, remote oath ceremonies would yield recurrent savings to USCIS by lessening necessary
expenditures of renting venues for large-scale ceremonies and the corresponding personnel time to prepare
for and staff those ceremonies.

VIII. Conclusion

There is ample legal authority for USCIS to make appropriate accommodations for remote oath ceremonies.
In fact, the need for regular, monthly ceremonies require a new approach, particularly in light of the backlog
of approved applicants who are awaiting an opportunity to take the oath of allegiance. The naturalization
backlog was already at crisis levels before the pandemicss when office closures through spring and summer
2020 exacerbated the situation. USCIS reopening of some offices in June 2020 was necessarily limited by
changes dictated by the continued public health crisis. The anticipated furlough of 13,400 USCIS employees
in August 2020 is a 70 percent staff reduction that would further delay naturalizations. Remote oath
ceremonies are a logical way to reduce these obstacles to naturalization. Current agency utilization of
videoconferencing and online form submission demonstrate that logistical concerns can be easily addressed.

Finally, it is worth remembering that naturalization is a collective good. Naturalization is associated with higher
rates of employment and higher rates of home ownership. Naturalized citizens earn more than their immigrant
counterparts. The average annual income of employed naturalized citizens is about 44 percent higher than
the average annual income of working noncitizens.se As well, immigrants who improve their English language
skKills - often part of the preparation for the English portion of the naturalization examination - can triple their
earnings, or better. On average, foreign-born workers who cannot speak English earn about $22,000 a year,
while foreign-born workers who speak English very well earn an average of about $59,000 a year.eo These
increased earnings contribute to the overall improvement of the entire U.S. economy.
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36 8 C.F.R. §337.2(a).
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necessary.”); See also Kim v. USCIS, 551 F. Supp. 2d 1258, 1264-65 (D. Colo. 2008) (under Mandamus Act and APA where there is
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application for naturallzatlon other than in the office of the Attorney General, and an oath of allegiance administered other than in a
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name from the list of eligible persons as provided in 8 CFR 335.5 and he or she will not be administered the oath.”)
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43 8 U.S.C. §1356(u).
44 8 C.F.R. § 338.3.
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COVID-19, CBC (June 4, 2020),

48 See 12 USCIS-PM J.(3) See also Public Law 106-448, which authorized the Attorney General to waive the oath requirement for any
individual who has a developmental or physical

disability or mental impairment that makes him or her unable to understand, or communicate an
understanding of, the meaning of the oath. PL 106-448 was enacted to remove any further obstacles in the naturalization process
for applicants with disabilities; see also Bureau of Citizenship and Immigration Services, Memorandum from William R. Yates, Acting
Associate Director, Bureau of Citizenship and Immigration Services: Procedures for Implementing the Waiving of the Oath of
Renunciation and Allegiance for the Naturalization of Aliens having Certain Disabilities (June 30, 2003).
49 INA § 337(a)
50 12 USICS-PM J.(3) fn. 13.
51 12 USCIS-PM C.(3).
s2 1d, fn. 1.
53 A related example of adapting circumstances is embodied in USCIS’s policy on modifications to the oath. Applicants may request
modifications - or changes - to the language of the oath of allegiance when they do not subscribe to certain aspects of the oath. An
applicant may request to modify the oath requirement based on religious grounds or moral convictions. The most common parts of
the oath that some applicants wish to modify are: “I will bear arms” and “so help me God.” Immigrant Legal Resource Center,
Naturalization and U.S. Citizenship: The Essential Legal Guide, 15th Edition (2018), p.597.
54 8 CFR § 337.3.
55 1d.
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57 INA § 337(d).
58 See American Immigration Lawyers Association (AILA), Bipartisan Group of 38 Senators Calls USCIS to Account for Crisis-Level
Processing Delays (May 14, 2019) https://www.aila.org/advo-media/press-releases/2019/bipartisan-group-of-36-senators-calls-
uscis.
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About the Immigrant Legal Resource Center

San Antonio

500 6t Street

Suite 204

San Antonio, TX 78215
t: 210.760.7368

The Immigrant Legal Resource Center (ILRC) works with immigrants, community organizations, legal professionals, law enforcement,
and policy makers to build a democratic society that values diversity and the rights of all people. Through community education
programs, legal training and technical assistance, and policy development and advocacy, the ILRC’s mission is to protect and defend

the fundamental rights of immigrant families and communities.
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