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I. Introduction 

The Trafficking Victims Protection Reauthorization Act of 2008 exempts unaccompanied children (UCs) from 

the one-year filing deadline for asylum.1 A UC, referred to in federal law as an “unaccompanied alien child” or 

“UAC,” is defined as a child who “(A) has no lawful immigration status in the United States; (B) has not attained 

eighteen years of age; and (C) with respect to whom – (i) there is no parent or legal guardian in the United 

States; or (ii) no parent or legal guardian in the United States is available to provide care and physical 

custody.”2 

Recently, the administration has whittled away at these protections and sought to narrow who will be treated 

as a UC for various purposes.3 Although these changes are just now being implemented on a large scale, it 

appears that many children will lose the statutory protections connected with designation as a UC and their 

asylum claims may be subjected to the one-year filing deadline. This practice advisory provides an overview of 

the deadline and tips specifically for UC advocates on satisfying this requirement.4 

II. UCs and the One-Year Filing Deadline 

A. The One-Year Filing Deadline 

Following the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRIRA), all asylum 

applicants are required to file their application within one year of their last entry into the United States.5 An 

affirmative application is considered filed when it is received by U.S. Citizenship and Immigration Services 

(USCIS).6 A defensive application before the Executive Office for Immigration Review (EOIR) is considered filed 

the date it is filed with the court.7  

An applicant must establish timely filing by clear and convincing evidence.8 Both USCIS and the Board of 

Immigration Appeals (BIA) have found that testimony alone may be sufficient to meet this burden of proof 

regarding date of entry.9 The one-year filing deadline runs from the applicant’s most recent arrival in the United 

States.10 Following a decision by the Ninth Circuit, USCIS’s Asylum Division policy is to begin counting from the 

day after the applicant’s arrival.11 
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Recently, it has become possible to lodge asylum applications with EOIR to preserve the date for work 

authorization eligibility.12  The lodging of an application may be considered by the immigration judge when 

deciding whether an exception to the one-year bar applies, but it does not automatically create such an 

exception.13 As more youth asylum seekers lose UC protections, as discussed in further detail below, lodging 

may also become an option to meet the one-year filing deadline and possibly preserve initial asylum office 

jurisdiction. 

B. The TVPRA and Recent Changes to UC Asylum 

Under the TVPRA, UCs are not subject to the one-year filing deadline or the safe third country bar to asylum.14 

As such, the one-year filing deadline was typically not a concern in UC asylum practice since the TVPRA was 

enacted in 2008. Recently however, EOIR and the Department of Homeland Security (DHS) have begun 

eroding the TVPRA’s protections for many UCs. 

Under a 2013 U.S. Citizenship & Immigration Services (USCIS) policy memorandum, children who had 

previously been designated as UCs by a federal agency, including those who had reached 18 years of age or 

reunified with a parent, retained that designation before the asylum office unless their UC status was 

affirmatively revoked.15 Children who had been designated as UCs could therefore be confident that they could 

have their cases heard before the asylum office initially, rather than before the immigration court presiding 

over their removal proceedings, and would retain UC protections throughout the duration of their case.  

Beginning in 2017, DHS began recharacterizing UC status as fluid and subject to reassessment in a series of 

policy memoranda.16 DHS began taking the view that once a UC reaches eighteen years of age or reunifies 

with a parent or legal guardian, they cease to be a UC and are immediately ineligible for UC legal protections. 

Id. On October 16, 2018, the BIA published Matter of M-A-C-O-, which allowed immigration judges to take 

jurisdiction over applications filed by UCs after their eighteenth birthday.17  

Following Matter of M-A-C-O-, USCIS issued a policy memorandum changing the asylum office’s policies 

concerning jurisdiction over UC asylum.18 Beginning June 30, 2019, asylum offices are instructed to determine 

whether a UC applicant met all of the criteria of the UC definition at the time of filing their asylum application.19 

If an applicant does not show they meet those criteria, because the applicant turned eighteen or because the 

asylum office determines that there is a parent or legal guardian available to provide care and physical custody, 

the asylum office will reject jurisdiction. As a result, such UCs will have to apply for asylum before EOIR. 

Moreover, these reassessments also threaten their other corresponding statutory protections, including the 

exemption from the one-year filing deadline.20 The implementation of this policy memorandum has been 

temporarily enjoined by a federal court order until October 15, 2019, and litigation challenging it is ongoing.21 

III. Exceptions to the One-Year Filing Deadline 

There are two categories of exceptions to the one-year filing deadline: changed circumstances and 

extraordinary circumstances.22 The regulations provide a non-exhaustive list of changed and extraordinary 

circumstances.23 Remember that your client demonstrating facts that constitute a possible extraordinary or 

changed circumstance does not automatically mean that an exception applies. You must show that such 

circumstances relate directly to the failure to file within the one-year period.24 Moreover, even if changed or 

extraordinary circumstances are established, you must also file for asylum within a reasonable time, as 

discussed in further detail in Section II.D infra. 
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Additionally, because the circuit courts of appeal interpret one-year filing deadline exceptions differently, it is 

crucial to know the law in your circuit. For example, several circuits have held that they do not have jurisdiction 

to review an agency finding that the one-year bar applies.25  

Below are examples of how some of these exceptions can apply to youth asylum cases. While a UC may be 

able to qualify for any of the exceptions to the deadline, some are especially prevalent in youth asylum cases, 

notably the legal disability of infancy and the extraordinary circumstance of being an unaccompanied child.  

A. Changed Circumstances 

A material change in circumstances that affects the applicant’s eligibility will excuse the one-year bar.26 The 

regulations list three examples of changed circumstances: changes in the conditions prevalent in an 

applicant’s country of nationality; changes in the applicant’s own circumstances, such as changes in 

applicable U.S. law and activities the applicant became involved in outside their home country; and the loss 

of spousal or parent-child relationship with a principal asylum applicant. 27  However, this list is non-

exhaustive.28 

1. Changes in the Applicant’s Country of Nationality 

While a drastic shift in country conditions such as a dictatorship coming to power or a declaration of war 

constitutes changed circumstances, less consequential changes may also satisfy this exception. The 

touchstone question is whether the change materially affects an applicant’s asylum eligibility.29 

Several circuits, including the Second, Fourth, Sixth, and Ninth, have adopted a relatively expansive definition 

of changed circumstances.30 Under this interpretation, changed circumstances do not require a new conflict 

or completely new development in an applicant’s home country. The Sixth Circuit found that incrementally 

worsening conditions are sufficient to show changed circumstances insofar as they materially affect an 

applicant’s asylum claim.31 Even where an applicant already had a possible asylum claim, the Ninth Circuit 

found that they are not required to file when their asylum claim is weak, but may wait until circumstances 

change and make relief substantially more likely.32 However, other circuits have interpreted this rule more 

narrowly.33 

If your client did not file within the one-year period, you should explore whether there have been changes in 

their country conditions. Even a worsening of the conditions that caused your client to leave their home country 

may constitute changed circumstances. 

Example: Ricardo fled El Salvador after gang members attempted to forcibly recruit him. Even 

though he was apprehended in the United States, designated a UC, and placed in proceedings, 

he did not receive a court date and did not file an asylum application before the one-year 

deadline. Since Ricardo left, the security situation has worsened significantly as the gang has 

become more powerful and entrenched. Moreover, many children who were also being forcibly 

recruited but refused the gang’s demands were killed in recent months. Several times, 

members of the gang have approached Ricardo’s friends and relatives, demanding to know 

his whereabouts. Even though Ricardo previously fled the gang, the gang’s increased power, 

its persecution of similarly situated children, and its attempts to locate him may constitute 

changed circumstances in his country of origin.  
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2. Changes in the Applicant’s Own Circumstances 

A change in the applicant’s personal circumstances may also qualify as changed circumstances for purposes 

of the one-year filing deadline. Examples of changes in the applicant’s own circumstances may include recent 

political activism or religious conversion.34  

Be mindful that this exception has been narrowly construed in several circuits. For example, continuing 

political activism in the United States that the applicant previously engaged in in their home country may not 

constitute changed circumstances. In Mabasa v. Gonzales, the Seventh Circuit found that renewed political 

activity after the applicant left Zimbabwe did not constitute changed circumstances, as it was the activity that 

caused his original flight.35 Similarly, in Ramadan v. Gonzales, the Ninth Circuit found that the applicant’s 

expression of political opinions in the United States on women’s rights in Egypt were not changed 

circumstances, as she had already expressed them in Egypt.36 However, there may be changed country 

conditions in such cases that would separately excuse the one-year filing deadline. 

As children grow older, they may experience a change in their circumstances that affects their asylum eligibility. 

For instance, a child may come out as LGBTQ following their arrival in the United States.37 A child may become 

more politically conscious and outspoken as they grow up. They may have been raised Muslim in an Islamic 

country, but converted to Christianity due to the influence of their foster family, which might be considered 

apostasy in their home country and result in severe persecution.  As such, you should determine when your 

client’s grounds for seeking asylum first arose, in order to determine whether it was due to a changed 

circumstance following their U.S. arrival. 

Example: Angela, a transgender woman, arrived in the United States as a UC. During her 

adolescence in her home country, Angela had suffered discrimination and mistreatment after 

people in her community began to perceive her as gay, and she fled after receiving death 

threats. After she turned eighteen, Angela began transitioning by undergoing hormone therapy. 

Even though Angela had already faced persecution in the past, her transition constitutes 

changed circumstances, as it increases the likelihood of her facing future persecution in her 

home country. 

3. Loss of Relationship to Principal Applicant 

A minor who had previously been listed on a parent’s asylum application who then loses the parent-child 

relationship through marriage, divorce, death, or attainment of age twenty-one may have a “changed 

circumstance” excusing the one-year filing deadline.38 This last  situation – that of “aging out,”  rarely occurs, 

as the Child Status Protection Act (CSPA) should prevent children from aging out of derivative asylee status, 

as long as the parent filed their application for asylum before the child turned twenty-one.39 

Example: Daniel is a derivative on his mother’s asylum application. Daniel turned twenty-one 

while the application was still pending and got married a few months later. While CSPA 

prevents him from aging out of derivative status, he lost his derivative status by getting married. 

However, if Daniel is eligible for asylum, his loss of derivative status constitutes a changed 

circumstance and Daniel may file his own asylum application within a reasonable time after 

getting married. 



 UNACCOMPANIED CHILDREN AND THE ONE-YEAR FILING DEADLINE 

 

UNACCOMPANIED CHILDREN AND THE ONE-YEAR FILING DEADLINE | FEBRUARY 2020 5 

 

B. Extraordinary Circumstances 

Extraordinary circumstances are “events or factors directly related to the failure to meet the one-year 

deadline.”40 The burden of proof is on the applicant to show that the circumstances were (1) not intentionally 

created, (2) directly related to the failure to file the application within the one-year period, and (3) that the 

delay was reasonable.41 As such, the extraordinary circumstances must arise during the one-year period when 

the asylum application would be timely.42 

The regulations list six examples of extraordinary circumstances that may excuse the one-year filing deadline.43 

Like the regulations’ list of changed circumstances, it is non-exhaustive.44 These include serious illness or 

mental or physical disability, legal disability, ineffective assistance of counsel, maintaining lawful status, filing 

an asylum application prior to the one-year deadline that was rejected, and the death or serious illness or 

incapacity of the applicant’s legal representative or a member of their immediate family.45 Below are some 

examples of extraordinary circumstances that appear most frequently in UC cases. 

1. Serious Disability or Illness 

A serious illness or disability can constitute an exceptional circumstance. USCIS requires that the serious 

illness or disability have occurred during the one-year filing period, but the exception encompasses conditions 

that began before that time.46 The regulations specify that this exception includes any effects of persecution 

or flight from persecution, including physical injuries and psychological trauma.47 

When arguing that this exception applies to a child client, it is important to emphasize the heightened 

psychological impact that persecution has on a child.48 Moreover, other harm suffered in transit or inside the 

United States could result in trauma as well, including separation from family members in the course of 

detention. The Asylum Officer Basic Training Court (AOBTC) points out that “separation from family can also 

greatly impact the psychological well-being of children.”49 

You should assess what impact the persecution or threat of persecution has had on your client. If your client 

was detained by DHS, you should submit a FOIA request for their records.50 If your client was held in ORR 

custody, you should request their ORR file.51 These records may contain important evidence of physical and 

psychological harm suffered by your client. Additionally, if possible, you may want to obtain a medical or 

psychological evaluation of your client to demonstrate the extent of their illness, disability, or trauma.  Such 

an evaluation can be a powerful means to overcome the one-year bar. 

Example: Osvaldo arrived in the United States as a UC after fleeing severe persecution from 

gang members. Upon his arrival in the United States, he was unable to speak about his past 

persecution. After reaching adulthood, Osvaldo began receiving mental health services and 

was diagnosed with post-traumatic stress disorder (PTSD) dating back to the persecution he 

suffered in his home country. By showing that his PTSD prevented him from filing his asylum 

application in his first year, Osvaldo should be found to have demonstrated extraordinary 

circumstances. 
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2. Legal Disability 

Legal disability is an important extraordinary circumstance for children’s asylum cases. Pursuant to the 

regulations, a child under the age of eighteen is considered to be under a legal disability.52 This is because 

minors are “generally dependent on adults for their care and cannot be expected to navigate adjudicatory 

systems in the same manner as adults.”53 USCIS takes the position that as long as a child applies for asylum 

while still a minor, they should be found to have established both extraordinary circumstances and that they 

filed within a reasonable time.54 If your client is under the age of eighteen, you should file before they reach 

their eighteenth birthday. If a child applies after reaching the age of eighteen, they must also show that they 

filed within a reasonable time after their eighteenth birthday, as discussed further below.  

Example: Marta arrived in the United States when she was thirteen years old. After being 

apprehended as a UC and placed in Office of Refugee Resettlement (ORR) custody, she 

reunified with her mother. She applied for asylum as a UC three years after her arrival, but the 

asylum office declined to take jurisdiction over her case citing her reunification with her mother 

as ending her UC status. Although Marta has to make her claim before an immigration judge 

and is now subject to the one-year filing deadline, the fact that she is under the age of eighteen 

and filed her asylum case before her eighteenth birthday give her grounds to argue that there 

were extraordinary circumstances and that she filed within a reasonable time. 

3. Maintaining Lawful Status 

Maintaining a prior lawful status may constitute an extraordinary circumstance if it results in an applicant not 

filing an asylum claim. The regulations provide that extraordinary circumstances arise where the “applicant 

maintained Temporary Protected status, lawful immigrant or nonimmigrant status, or was given parole.”55 

Because the regulations predated the creation of Deferred Action for Childhood Arrivals (DACA), it is not clear 

whether DACA meets this definition.56 You should check whether your client held any immigration status at 

any point during the one-year filing period. 

Example: Alex was paroled into the United States as part of the Central American Minors parole 

program. The program was since terminated and Alex’s application to renew his parole was 

denied. Because Alex was previously given parole, he  maintained lawful status during the 

parole period, and may file his asylum application within a reasonable time from the 

termination of his parole. 

4. Death or Serious Illness or Incapacity 

The death or serious illness or incapacity of an applicant’s legal representative or immediate family member 

may constitute extraordinary circumstances. In determining eligibility for this exception when it is claimed 

based on death of a family member, USCIS will consider both the blood relationship and the degree of 

interaction between the family member and the applicant.57 For the purposes of this exception, an applicant’s 

legal guardian may also be considered a family member.58 

USCIS points out that minors “customarily leave immigration and other legal paperwork to older family 

members.”59 As such, a death in the family may have an especially profound impact on a child’s ability to apply 

for asylum. If your client experienced a death in their family prior to the one-year filing deadline, especially if it 
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was a close relative or a caretaker, you should consider whether this played a role in their missing the filing 

deadline. 

Example: Kimberly arrived in the United States as a UC before her aunt sponsored her release 

from ORR custody. After becoming her sponsor, Kimberly’s aunt obtained a guardianship order 

to become Kimberly’s legal guardian, which DHS interpreted as ending her UC status. Ten 

months after Kimberly’s arrival in the United States, her aunt passed away. Because 

Kimberly’s aunt was a close relative, caretaker, and legal guardian to Kimberly, she is likely to 

be considered an immediate family member and her death likely constitutes extraordinary 

circumstances, allowing her to overcome the one-year bar to filing for asylum. 

5.  Being an Unaccompanied Minor 

According to pre-TVPRA case law, being an unaccompanied minor constitutes an extraordinary circumstance. 

60 As such, any minor who was properly designated as a UC during their one-year filing period may have 

experienced extraordinary circumstances should they subsequently become subject to the one-year deadline 

after losing UC status.   

In addition to being the end of an extraordinary circumstance, losing UC status, either by reuniting with a 

parent or legal guardian or reaching the age of eighteen, may constitute a change in an applicant’s personal 

circumstances. Because UC de-designations were rare until recently, there is no precedent concerning their 

impact on the one-year filing deadline. However, a loss of UC status does materially affect asylum eligibility, 

as UC status exempts UCs from the one-year filing deadline and safe third country bars and provides for asylum 

office initial jurisdiction, even in defensive cases. Losing UC status should arguably therefore constitute a 

change in personal circumstances under the regulations. The recent policy changes to UC asylum jurisdiction 

may also constitute a change in applicable U.S. law though there is no precedent on the issue. 

Losing UC status should constitute an exception to the one-year filing deadline, because such a loss 

constitutes both a changed circumstance and marks the end of the extraordinary circumstance of being an 

unaccompanied minor. UCs should therefore be afforded a reasonable time following the event that led to the 

loss of UC status to file their asylum application. 

Finally, it may even be possible to argue UCs are entitled to file a reasonable time following their official de-

designation by a government agency or court, regardless of when they actually ceased to meet the UC 

definition, since their UC designation was maintained up until they were officially stripped of that status. 

However, recent EOIR rulings and DHS policy memoranda that characterize UC status as being fluid rather 

than remaining in place until an affirmative act of de-designation, complicate this argument.  

Example: Sandra arrived at the U.S. border in order to seek asylum. Although her mother 

resides in the United States, Sandra was designated a UC and placed in Office of Refugee 

Resettlement (ORR) custody. Sandra’s mother was not approved as a sponsor and Sandra 

remained in ORR custody for over a year. Finally, a family friend was able to sponsor Sandra’s 

release. Sandra lived with the family friend for a few weeks before reuniting with her mother. 

At her next Master Calendar hearing, the Immigration Judge found that Sandra was no longer 

a UC because she was in her mother’s care and said that she would be subject to the one-year 

filing deadline. However, because her being initially unaccompanied constitutes an 
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extraordinary circumstance, and because her loss of UC status may constitute changed 

circumstances, she should be afforded a reasonable time to file following her reunification 

with her mother. 

C. Other Circumstances Not Enumerated in Regulations 

Remember, there is no exhaustive list of what can constitute changed or extraordinary circumstances. Other 

possible reasons include severe family opposition, extreme isolation within a refugee community, profound 

language barriers, or profound difficulties in cultural acclimatization.61 It is important to note that all of these 

factors have an especially pronounced impact on children.  

You should determine whether family opposition played a role in your client missing the one-year filing deadline. 

Because of children’s reliance on adult family members, family opposition may make filing especially difficult 

for children. Family opposition may play a role in cases where family members are among your client’s 

persecutors or where your client is claiming asylum based on a sexual orientation or gender identity that their 

family members do not accept.62 

If your client speaks an indigenous language, you should determine whether language barriers played a role 

in their not meeting the one-year filing deadline. An applicant being unable to speak English is generally not 

considered sufficient to constitute extraordinary circumstances.63 However, there are other instances where 

language barriers may play a role in a determination finding extraordinary circumstances. A client who is only 

fluent in an indigenous language may face extraordinary language barriers as well as extreme isolation within 

the local refugee community. 

The fact that the circumstances that prevented your client from filing within the one-year period are not listed 

in the regulations does not preclude them from constituting changed or extraordinary circumstances. Consider 

any additional factors that may have prevented your client from applying during the one-year period. 

D. What is a Reasonable Time? 

Even if extraordinary or changed circumstances exist, the one-year filing deadline is not permanently excused. 

An applicant must file within a reasonable period of time after such circumstances.64 There is no set period 

that constitutes a reasonable time. Because it depends on individual circumstances, it is determined on a 

case by case basis. 

The BIA has said that in many cases, a reasonable period is less than six months.65 It has also said that in rare 

circumstances, a reasonable period may mean a delay of one year or more.66 In evaluating whether a time 

period is reasonable, USCIS instructs asylum officers to consider “education and level of sophistication, the 

amount of time it takes to obtain legal assistance, any effect of persecution and/or illness, and any other 

relevant factors.”67 Furthermore, although an extraordinary circumstance that occurs after the one-year filing 

deadline cannot constitute an exception to the deadline, it is still relevant in determining whether an 

application was filed a reasonable period after a different changed or extraordinary circumstance.68 

Finally, where the one-year filing deadline is excused due to changed circumstances that were unknown to the 

applicant until after they occurred, the applicant’s delayed awareness “shall be taken into account when 

determining what constitutes a ‘reasonable period.’”69 This is especially important to keep in mind if the 
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changed circumstance is the loss of UC designation. In such instances you may be able to argue that the loss 

of UC status was unknown to your client, especially if they were not affirmatively stripped of the UC designation 

until after filing their asylum application. 

Even if an exception to the one-year filing deadline applies and your client’s changed or extraordinary 

circumstances occurred or continued until recently, you should file their asylum application quickly. Remember 

that filing the application within six months of the changed or extraordinary circumstances is not an absolute 

defense to the one-year bar, as the BIA has held that the period may be shorter in certain circumstances. In 

any cases where an exception to the one-year filing deadline applies, you should be prepared to demonstrate 

that the application was filed within a reasonable time after the circumstances triggering the exception arose. 

E. Mendez-Rojas Class Action 

On March 29, 2018, the U.S. District Court for the Western District of Washington issued a decision in Mendez 

Rojas v. Johnson.70 The court held that the government failed to provide notice of the one-year filing deadline 

to people who had been in DHS custody, in violation of the Immigration and Nationality Act, the Administrative 

Procedure Act, and the U.S. Constitution’s due process clause.71 The court ordered the government to accept 

as timely all applications filed by class members.72 The district court order has been stayed pending appeal to 

the U.S. Circuit Court of Appeals for the Ninth Circuit.73 However, pursuant to an interim stay agreement, the 

government must accept as timely all asylum filings from class members that are adjudicated during the 

stay.74 

There are two classes certified in the Mendez Rojas case. To be in either class, the individual must not have 

received a notice from DHS of the one-year filing deadline, and must either not have filed an asylum application, 

or have filed an asylum application more than one year after their arrival in the U.S. Additionally, to be a 

member of Class A, the person must have been or will be released from DHS custody after having been found 

to have a credible fear of persecution. For Class B, the person must: 1) have been or will be detained by DHS 

upon their arrival into the country; 2) express a fear of return to their home country to a DHS official; 3) have 

been or will be released from DHS custody without a credible fear determination; and 4) be issued an NTA.75 

Both classes cover people who are in removal proceedings as well as those who are not in removal 

proceedings. The interim stay agreement does not apply to individuals with a final order of removal, but those 

individuals are encouraged to contact class counsel for assistance, at mendezrojas@nwirp.org.  

Because UCs are not subject to the one-year filing deadline, the protections conferred by Mendez Rojas class 

membership will only become important if a child is stripped of their UC designation and DHS alleges that they 

are subject to the one-year filing deadline. If this does occur, such an individual may be protected by Mendez 

Rojas by virtue of their membership in Class B.76 To determine if your client is covered by Class B, evaluate 

whether they meet all of the requirements for class membership listed above. Often for UCs, this determination 

will hinge on whether they expressed a fear of return to their home country to a DHS official. Advocates are 

encouraged to argue that this provision should be applied liberally to children, who may struggle to articulate 

their fear, especially to a DHS official upon apprehension. Notably, while the interim stay agreement is in place, 

the government has agreed to “use a broad reading of the class definitions.”77 Further, pursuant to the interim 

stay agreement, absent contrary evidence such as DHS records, “credible testimony or a signed affidavit may 

be sufficient evidence to prove each element of class membership.”78  

mailto:mendezrojas@nwirp.org
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Additionally, some minors who were not initially designated UCs may also have strong claims to Mendez Rojas 

class membership. It is important to screen all youth clients who have missed their one-year filing deadlines 

to determine if they are class members. If so, you can file their asylum applications pursuant to class 

instructions.79 
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